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STAFF  SUMMARY  OF  FINDEsfG  AND  CONCLUSIONS 

Introduction 

The  merits  of  statehood  for  the  District  of  Columbia  have  been 
debated  for  more  than  100  years.  The  first  "D.C.  Statehood  Bill," 
(H.R.  9197,  92d  Congress)  was  introduced  in  the  House  of  Rep- 
resentatives in  1971  by  Representative  Fred  Schwengel  of  Iowa. 

H.R.  51  was  introduced  in  the  103d  Congress  by  District  of  Co- 
lumbia Delegate  Eleanor  Holmes  Norton  on  January  5,  1993. 
Eighty-one  other  Members  of  the  House  cosponsored  the  bill.  By 
providing  for  the  admission  of  the  State  of  New  Columbia  into  the 
Union,  statehood  legislation  would  grant  residents  of  the  Nation's 
Capital  rights  of  equal  representation  and  self-determination  long 
enjoyed  by  other  citizens  of  the  United  States. 

Several  alternatives  to  New  Columbia  Statehood  have  been  sug- 
gested over  the  years,  mainly  by  statehood  detractors,  to  address 
the  absence  of  national  representation  for  District  of  Columbia  citi- 
zens. One  such  alternative  is  retrocession  of  much  of  the  District 
to  the  State  of  Maryland.  Boundaries  would  preserve  an  enclave  of 
land  as  the  seat  of  the  Federal  Government. 

There  are  at  least  two  major  criticisms  of  this  approach.  First, 
the  District's  residents  prefer  statehood  alone  to  achieve  equal  rep- 
resentation; after  all,  they  have  adopted  their  own  proposed  State 
of  New  Columbia  constitution.  Second,  polls  and  surveys  show  that 
Maryland  political  leaders  overwhelmingly  oppose  retrocession. 

Amending  the  U.S.  Constitution  to  allow  the  District's  citizens  to 
elect  voting  representation  in  Congress  is  another  suggested  alter- 
native. Proponents  of  this  approach  argue  the  primary  concern  of 
District  residents — the  direct  vote  in  the  national  arena — can  best 
be  achieved  in  this  way.  Under  this  alternative,  voting  representa- 
tion would  be  granted  in  the  House  of  Representatives.  Representa- 
tion in  the  Senate  would  remain  reserved  for  the  duly  admitted 
States. 

Subcommittee  Hearing 

The  Subcommittee  on  Judiciary  and  Education  held  a  hearing  on 
H.R.  51  on  July  28,  1993.  Congresswoman  Norton,  Chair  of  the 
Subcommittee,  noted  in  her  opening  statement  that  previous  Dis- 
trict of  Columbia  Statehood  hearings  had  focused  on  fundamental 
fairness  issues.  This  hearing,  she  emphasized,  would  focus  on  prac- 
tical matters  concerning  actual  admission  of  the  new  State: 

Today  we  will  consider  the  appropriate  treatment  in  light 
of  statehood  for  the  23d  amendment  providing  Presidential 
electors;  whether  the  intent  and  spirit  of  the  1910  District 
of  Columbia  Building  Height  restriction  can  be  maintained 

(V) 
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without  violating  the  equal  footing  clause  of  the  Constitu- 
tion; and  whether  the  State  of  New  Columbia  can  qualify 
for  annual  Federal  payment  funding. 

She  emphasized  that  the  issues  to  be  covered  in  the  hearing,  while 
technical  in  nature,  were  still  critically  important. 

The  first  panel  at  the  subcommittee  hearing  debated  the  issue  of 
whether  repeal  of  the  23d  amendment  to  the  U.S.  Constitution  was 
a  necessary  condition  for  granting  statehood  to  the  District  of  Co- 
lumbia. Adam  Kurland,  associate  professor  of  law  at  the  Howard 
University  School  of  Law,  argued  that,  if  H.R.  51  were  enacted,  and 
nothing  else  were  done,  the  remaining  shrunken  District  of  Colum- 
bia would  be  constitutionally  entitled  to  three  electoral  votes  pursu- 
ant to  the  23d  amendment.  According  to  Professor  Kurland,  these 
rights  cannot  be  abrogated  by  mere  legislative  enactment,  as  some 
have  proposed.  Any  attempt  to  repeal  the  23d  amendment  after 
H.R.  51  is  enacted  would  raise  serious  legal  questions  concerning 
the  denigration  of  the  constitutional  amendment  process.  In  his 
view,  to  avoid  these  legal  and  constitutional  problems,  any  New  Co- 
lumbia Statehood  legislation  should  be  made  contingent  on  prior 
repeal  of  the  23d  amendment  by  constitutional  amendment. 

Jamin  B.  Raskin,  assistant  professor  of  law  at  American  Univer- 
sity countered  that  the  granting  of  statehood,  in  and  of  itself, 
would  automatically  moot  the  23d  amendment.  Professor  Raskin 
noted  that  as  a  concessionary  measure,  repeal  of  the  amendment 
would  be  an  antecedent  formality: 

As  soon  as  the  underlying  purpose  of  the  23d  amendment 
is  vindicated  by  statehood,  Congress  may  use  its  discre- 
tionary powers  under  the  23d  amendment  and  the  District 
Clause  to  unplug  the  now  obsolete  machinery  for  organiz- 
ing the  District's  electoral  college. 

A  second  technical  concern  addressed  at  the  hearing  involved  the 
impact  that  New  Columbia  Statehood  would  have  on  the  level  of 
Federal  funding  provided  to  the  new  State.  Robert  Ebel,  an  econo- 
mist, suggested  a  Payment-in-Lieu  of  Tax  scheme  [PILOT]  to  com- 
pensate the  State  of  New  Columbia  for  the  presence  of  the  Federal 
establishment  and  the  use  of  its  services.  Ebel  pointed  out  that 
there  is  no  constitutional  prohibition.  There  are  numerous  in- 
stances in  which  the  Federal  Government  has  permitted  taxation 
of  Federal  instrumentalities,  as  well  as  the  establishment  of  PILOT 
systems,  for  various  local  and  State  governments.  The  enactment 
of  a  PILOT  for  Federal  property  in  the  new  State  would  not  be  a 
departure  from  present  congressional  policy  as  it  applies  to  other 
localities  throughout  the  United  States.  And  finally,  according  to 
Ebel,  the  U.S.  Advisory  Commission  on  Intergovernmental  Rela- 
tions has  already  addressed  PILOTs  on  Federal  real  property  and 
has  recommended,  unanimously,  that  such  payments  be  enacted  by 
Congress. 

The  final  panel,  Mark  Medish  and  Mark  Jacobsen,  attorneys 
with  the  Washington,  D.C.  law  firm  of  Covington  &  Burling,  ad- 
dressed the  complex  matter  of  preservation  of  the  historic  skyline 
of  the  Nation's  Capital.  As  noted  in  their  testimony,  "H.R.  51  pre- 
supposes that  it  is  an  important  national  and  Federal  interest  to 
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preserve  the  unique  and  historic  horizontality  of  Washington,  even 
after  the  51st  State  is  admitted." 

Medish  and  Jacobsen  testified  that  H.R.  51,  as  introduced,  failed 
to  satisfactorily  protect  this  national  interest  in  a  constitutionally 
permissible  manner.  Under  the  U.S.  Constitution,  all  States  must 
enter  the  Union  on  an  "equal  footing."  No  State  shall  have  inferior 
legal  power  compared  to  that  of  other  States,  and  Congress  cannot 
abridge  the  sovereign  and  political  powers  of  an  incoming  State. 
They  opined  that,  H.R.  51,  as  introduced,  would  violate  the  Equal 
Footing  Doctrine. 

To  satisfy  these  concerns,  Medish  and  Jacobsen  recommended 
that,  pursuant  to  Congress'  power  under  the  "Eminent  Domain" 
clause  of  the  5th  amendment,  Congress  could  "take"  and  reserve  to 
the  Federal  domain  airspace  property  rights.  The  taking,  or  con- 
demnation, of  a  scenic  easement  is  a  common  tool  of 
preservationism  at  both  Federal  and  State  levels,  used  to  protect 
scenic  vistas  as  well  as  historic  buildings  and  sites.  Their  unique 
suggestion  for  resolving  this  most  complex  legal  issue  withstood 
strenuous  challenges  at  the  hearing. 

In  short,  the  technical  matters  surrounding  H.R.  51  were  dis- 
cussed exhaustively.  It  was,  however,  the  simple  eloquence  of  San- 
dra Martinez,  a  13-year-old  resident  of  the  State  of  Washington 
that  provided  the  most  memorable  statement  of  support  for  New 
Columbia  Statehood  during  the  proceedings:  "I  also  support  state- 
hood because  I  support  equality,  inclusion.  Now  is  an  important 
time  for  all  of  us  in  the  United  States  to  take  steps  which  show 
the  world  we  are  all  about  inclusion  *  *  *  D.C.  Statehood  rep- 
resents a  chance  for  all  of  us  to  make  the  Nation's  promise  real." 

Subcommittee  Markup 

On  August  5,  1993,  the  subcommittee  considered  specific  amend- 
ments to  a  substitute  version  of  H.R.  51.  These  amendments  ad- 
dressed concerns  brought  out  at  the  hearing. 

Amendments  approved  by  the  subcommittee  included  the  follow- 
ing: (1)  An  amendment  striking  continuing  authorization  of  a  Fed- 
eral payment,  and  replacing  it  with  language  authorizing  a  pay- 
ment in  lieu  of  taxes;  (2)  an  amendment  to  protect  the  Federal  in- 
terest in  the  skyline  of  the  Nation's  Capital  by  reserving  a  scenic 
easement  as  a  property  right  of  the  United  States.  Because  it 
would  not  deprive  the  State  of  its  sovereign  political  autonomy,  the 
amendment  would  assure  admission  of  New  Columbia  on  an  equal 
footing  with  other  States;  (3)  an  amendment  addressing  the  23d 
amendment  problem  by  providing  for  the  repeal  of  the  District's 
electoral  college  statute  as  a  formal  precursor  to  statehood;  and  (4) 
an  amendment  to  establish  a  Statehood  Transition  Commission 
which  would  make  recommendations  to  Congress  regarding  the  ap- 
plication of  previous  laws  to  the  new  State. 

The  subcommittee  voted  5-2  to  report  the  committee  print  of 
H.R.  51,  as  amended,  to  the  full  committee  for  its  consideration. 

Full  Committee  Markup 

The  Full  Committee  held  its  markup  on  November  3,  1993,  and 
adopted  additional  technical  and  substantive  amendments  to  H.R. 
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51.  The  first  amendment  clarified  property  interests  by  eliminating 
language  that  would  have  resulted  in  more  area  remaining  in  the 
Federal  enclave  than  necessary.  Complementary  language  was 
adopted  requiring  a  formal  survey  of  the  boundaries  of  the  new 
State  upon  enactment  of  H.R.  51.  A  second  amendment  was  ap- 
proved clarifying  the  process  for  ratification  of  the  New  Columbia 
State  constitution. 

A  third  amendment  provided  that  the  members  of  the  District's 
City  Council,  the  Chair  of  the  City  Council,  and  the  Mayor  would 
become  members  of  the  New  Columbia  House  of  Delegates,  presi- 
dent of  the  New  Columbia  House  of  Delegates,  and  Governor,  re- 
spectively, until  their  original  terms  expired.  Additionally,  the  bill 
was  amended  to  clarify  that  judges  in  the  current  District's  court 
system  would  continue  their  duties  after  admission  of  New  Colum- 
bia. 

The  final  technical  set  of  amendments  clarified  the  name  "Dis- 
trict of  Columbia"  to  describe  the  seat  of  Federal  Government  after 
the  admission  of  the  State  of  New  Columbia. 

By  a  vote  of  7-4,  the  committee  voted  to  report  H.R.  51  favorably 
to  the  full  House  for  its  consideration.  The  stage  was  set  for  a  his- 
toric statehood  vote  on  the  fioor  of  the  House  of  Representatives  be- 
fore the  close  of  the  first  session  of  the  103d  Congress. 

House  Floor  Action 

The  transcript  of  floor  action  as  it  appeared  in  the  Congressional 
Record  for  November  20-21,  1993,  is  included  as  an  appendix  to 
this  volume. 


H.R  51— A  BILL  TO  PROVTOE  FOR  THE  ADMIS- 
SION OF  THE  STATE  OF  NEW  COLUMBIA 
INTO  THE  UNION 


WEDNESDAY,  JULY  28,  1993 

House  of  Representatives, 
Subcommittee  on  Judiciary  and  Education, 

Committee  on  the  District  of  Columbia, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10:03  a.m.,  in  room 
13 10- A,  Longworth  House  Office  Building,  Hon.  Eleanor  Holmes 
Norton  (Chair  of  the  subcommittee)  presiding. 

Members  present:  Representatives  Norton,  Stark,  McDermott, 
Lewis,  and  Rohrabacher. 

Majority  staff  present:  Broderick  D.  Johnson,  Staff  Director;  Ron- 
ald C.  Willis,  Subcommittee  Staff  Director;  Marvin  R.  Eason,  and 
David  Julyan,  Staff  Assistants. 

Minority  staff  present:  David  Anderson,  Chief  Counsel;  Ron 
Hamm,  Senior  Staff  Associate;  and  Rick  Dykema,  Staff  Associate. 

[The  text  of  H.R.  51  follows:] 


(1) 


103d  congress 
1st  Session 


H.R.51 


To  provide  for  the  admission  of  the  State  of  New  Columbia  into  the  Union. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  5,  1993 

Ms.  Norton  introduced  the  following  bill;  wliich  was  referred  to  the 
Committee  on  the  District  of  Columbia 


A  BILL 

To  provide  for  the  admission  of  the  State  of  New  Columbia 

into  the  Union. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "New  Columbia  Admis- 

5  sion  Act". 

6  SEC.  2.  ADMISSION  INTO  THE  UNION. 

7  Subject  to  the  provisions  of  this  Act,  and  upon  issu- 

8  ance  of  the  proclamation  required  by  section  7(d)(1)  of 

9  this  Act,  the  State  of  New  Columbia  (hereinafter  referred 

10  to  as  "the  State")  is  declared  to  be  a  State  of  the  United 

11  States  of  America,  is  declared  admitted  into  the  Union 


2 

1  on  an  equal  footing  with  the  other  States  in  all  respects 

2  whatever,  and  the  constitution  adopted  by  the  Council  of 

3  the  District  of  Columbia  in  the  Constitution  for  the  State 

4  of  New  Columbia  Approval  Act  of  1987  (D.C.  Law  7-8), 

5  subject  to  ratification  by  a  majority  of  the  registered  quali- 

6  fied  electors  of  the  District  of  Columbia,  is  found  to  be 

7  republican  in  form  and  in  conformity  with  the  Constitu- 

8  tion  of  the  United  States  and  the  principles  of  the  Dec- 

9  laration  of  Independence  and  is  accepted,  ratified,  and 

10  confirmed. 

1 1  SEC.  3.  CONSTITUTION. 

12  The  constitution  of  the  State  of  New  Columbia  shall 

13  always  be  republican  in  form  and  shall  not  be  repugnant 

14  to  the  Constitution  of  the  United  States  and  the  principles 

15  of  the  Declaration  of  Independence. 

16  SEC.  4.  TERRITORIES  AND  BOUNDARIES. 

17  (a)  Subject  to  the  provisions  of  this  section,  the  State 

18  of  New  Columbia  shall  consist  of  all  of  the  territorv,  to- 

19  gether  with  the  territorial  waters,  of  the  District  of  Colum- 

20  bia.  The  State  of  New  Columbia  shall  not  include  the  Na- 

21  tional  Capital  Service  Area  of  the  District  of  Columbia, 

22  which  is  described  in  subsection  (b).  As  of  the  date  of  ad- 

23  mission  of  New  Columbia  into  the  Union,  the  District  of 

24  Columbia  shall  consist  of  the  National  Capital  Service 

25  Area. 
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1  (b)  The  National  Capital  Service  Area,  subject  to  the 

2  provisions  of  section  16,  is  comprised  of  the  principal  Fed- 

3  eral  monuments,  the  White  House,  the  Capitol  Building, 

4  the  United  States  Supreme  Court  Building,  and  the  Fed- 

5  eral  executive,  legislative,  and  judicial  office  buildings  lo- 

6  cated  a^acent  to  the  Mall  and  the  Capitol  Building. 

7  (c)  Notwithstanding  any  other  provision  of  this  sec- 

8  tion  or  of  section  16,  the  boundaries  of  the  State  of  New 

9  Columbia  shall  include  the  District  Building. 

10  SEC.  5.  COMPACT  WITH  UNITED  STATES;  CLAIMS  TO  FED- 

1 1  ERAL  LANDS  AND  PROPERTY. 

12  (a)  As  a  compact  with  the  United  States,  the  State 

13  and  its  people  disclaim  all  right  and  title  to  any  lands  or 

14  other  property  not  granted  or  confirmed  to  the  State  or 

15  its  political  subdivisions  by  or  under  the  authority  of  this 

16  Act,  the  right  or  title  to  which  is  held  by  the  United  States 

17  or  subject  to  disposition  by  the  United  States. 

18  (b)(1)  Nothing  contained  in  this  Act  shall  recognize, 

19  deny,    enlarge,    impair,    or   otherwise    affect   any   claim 

20  against  the  United  States,  and  any  such  claim  shall  be 

21  governed  by  applicable  laws  of  the  United  States. 

22  (2)  Nothing  in  this  Act  is  intended  or  shall  be  con- 

23  strued  as  a  finding,  interpretation,  or  construction  by  the 

24  Congress  that  any  applicable  law  authorizes,  establishes, 

25  recognizes,  or  confirms  the  validity  or  invalidity  of  any 
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1  such  claim,  and  the  determination  of  the  appUcability  or 

2  effect  of  any  law  to  any  such  claim  shall  be  unaffected 

3  by  anything  in  this  Act. 

4  (c)  No  taxes  shall  be  imposed  by  the  State  upon  any 

5  lands  or  other  property  now  owned  or  hereafter  acquired 

6  by  the  United  States,  except  to  the  extent  as  Congress 

7  may  permit. 

8  (d)(1)  Upon  the  admission  of  the  State  of  New  Co- 

9  lumbia  into  the  Union,  the  annual  Federal  payment  au- 

10  thorized  to  be  appropriated  to  the  District  of  Columbia 

1 1  shall  be  authorized  to  be  appropriated  to  the  State  of  New 

12  Columbia.  Nothing  in  this  Act  is  intended  to  alter  the 

13  basis  for  the  Federal  payment  to  the  District  of  Columbia 

14  or  the  State  of  New  Columbia. 

15  (2)  Not  later  than  7  months  before  the  beginning  of 

16  each  fiscal  year,  the  Governor  shall  submit  a  report  to 

17  Congress  on  the  effects  of  the  presence  of  the  seat  of  the 

18  Federal  Government  within  or  adjacent  to  the  State  on 

19  the  revenues  and  expenditures  of  the  State,  and  shall  in- 

20  elude  in  the  report  information  relating  to — 

21  (A)   services  rendered  to  the  Federal  Govem- 

22  ment  and  services  rendered  because  of  the  State's 

23  proximity  to  the  seat  of  the  Federal  Government, 

24  and  the  cost  to  the  State  of  providing  such  services; 
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1  (B)  potential  revenues  lost  because  of  the  pres- 

2  enee  of  the  Federal  Government  within  or  adjacent 

3  to  the  State,  including  Federally-imposed  height  or 

4  other  restrictions   on  buildings   located  within  the 

5  State  and  revenues  not  obtainable  because  of  a  lack 

6  of  taxable  property  and  business  income  within  the 

7  State;  and 

8  (C)   potential  revenues  gained  because  of  the 

9  presence  of  the  Federal  Government  within  or  adja- 

10  cent  to  the  State. 

1 1  (3)  At  the  time  the  Governor  submits  the  report  de- 

12  scribed  in  paragraph  (2)  to  Congress,  the  Governor  shall 

13  submit  copies  of  the  report  to  the  Directors  of  the  Con- 

14  gressional  Budget  Office  and  the  Office  of  Management 

15  and  Budget,  who  shall  submit  reports  to  Congress  analyz- 

16  ing  the  Governor's  report  not  later  than  30  days  after  re- 

17  ceiving  copies  of  the  report. 

18  (e)  The  State  may  not  change  any  provision  of  its 

19  Constitution  concerning  height  limitations  on  buildings 

20  without  the  consent  of  Congress. 

21  (f)  Nothing  in  this  Act  or  the  Constitution  or  laws 

22  of  the  State  may  be  construed  to  permit  the  State  to 

23  refuse  to  allow  an  individual  to  serve  as  a  qualified  reg- 

24  istered  elector  of  the  State  solely  because  the  individual 

25  resides  in  the  National  Capital  Service  Area. 
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1  SEC.  6.  STATE  TTTLE  TO  LANDS  AND  PROPERTY. 

2  (a)  The  State  of  New  Columbia  and  its  political  sub- 

3  divisions  shall  have  and  retain  title  or  jurisdiction  for  pur- 

4  poses  of  administration  and  maintenance  to  all  property, 

5  real  and  personal,  with  respect  to  which  title  or  jurisdic- 

6  tion  for  purposes  of  administration  and  maintenance  is 

7  held  by  the  territory  of  the  District  of  Columbia  as  of  the 

8  date  of  the  enactment  of  this  Act. 

9  (b)  All  laws  of  the  United  States  reserving  to  the 

10  United  States  the  free  use  or  enjoyment  of  property  which 

11  vests  in  or  is  conveyed  to  the  State  of  New  Columbia  or 

12  its  pohtical  subdivisions  pursuant  to  this  section  or  reserv- 

13  ing  the  right  to  alter,  amend,  or  repeal  laws  relating  there- 

14  to  shall  cease  to  be  effective  upon  the  admission  of  the 

15  State  of  New  Columbia  into  the  Union. 

16  SEC.  7.  ELECTIONS. 

17  (a)(1)  Not  more  than  sixty  days  after  the  date  of  en- 

18  actment  of  this  Act,  the  President  of  the  United  States 

19  shall  certify  such  enactment  to  the  Mayor  of  the  District 

20  of  Columbia.  Not  more  than  thirty  days  after  such  certifi- 

21  cation  the  Mayor  of  the  District  of  Columbia  shall  issue 

22  a  proclamation  for  the  elections,  subject  to  the  provisions 

23  of  this  Act,  for  officers  of  all  State  elective  offices  provided 

24  for  by  the  constitution  of  the  proposed  State  of  New  Co- 

25  lumbia  and  for  two  Senators  and  one  Representative  in 

26  Congress. 
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1  (2)  In  the  first  election  of  Senators  fi-om  the  State 

2  (pursuant  to  paragraph  (1))  the  two  senatorial  offices 

3  shall  be  separately  identified  and  designated,  and  no  per- 

4  son  may  be  a  candidate  for  both  offices.  No  such  identi- 

5  fication  or  designation  of  either  of  the  two  senatorial  of- 

6  fiees  shall  refer  to  or  be  taken  to  refer  to  the  terms  of 

7  such  offices,  or  in  any  way  impair  the  privilege  of  the  Sen- 

8  ate  to  determine  the  class  to  which  each  of  the  Senators 

9  elected  shall  be  assigned. 

10  (b)  The  proclamation  of  the  Mayor  of  the  District  of 

1 1  Columbia  required  by  subsection  (a)  shall  provide  for  the 

12  holding  of  a  primary  election  and  a  general  election  and 

13  at  such  elections  the  officers  required  to  be  elected  as  pro- 

14  vided  in  subsection  (a)  shall  be  chosen  by  the  people.  Such 

15  elections  shall  be  held,  and  the  qualifications  of  voters 

16  shall  be,  as  prescribed  by  the  constitution  of  the  proposed 

17  State  of  New  Columbia  for  the  election  of  members  of  the 

18  proposed  State  legislature.  Election  returns  shall  be  made 

19  and  certified  in  such  manner  as  the  constitution  of  the 

20  proposed   State  of  New  Columbia  may  prescribe.   The 

21  Mayor  of  the  District  of  Columbia  shall  certify  the  results 

22  of  such  elections  to  the  President  of  the  United  States. 

23  (c)(1)  At  an  election  designated  by  proclamation  of 

24  the  Mayor  of  the  District  of  Columbia,  which  may  be  the 

25  primary  or  the  general  election  held  pursuant  to  sub- 
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1  section  (b),  a  territorial  general  election,  or  a  special  elec- 

2  tion,  there  shall  be  submitted  to  the  electors  qualified  to 

3  vote  in  such  election,  for  adoption  or  rejection,  the  foUow- 

4  ing  propositions: 

5  (A)  New  Columbia  shall  immediately  be  admit- 

6  ted  into  the  Union  as  a  State. 

7  (B)  The  boundaries  of  the  State  of  New  Colum- 

8  bia  shall  be  as  prescribed  in  the  New  Columbia  Ad- 

9  mission  Act  and  all  claims  of  the  State  to  any  areas 

10  of  land  or  sea  outside  the  boundaries  so  prescribed 

11  are  hereby  irrevocably  relinquished  to  the  United 

12  States. 

13  (C)  All  provisions  of  the  New  Columbia  Admis- 

14  sion  Act,   including  provisions   reserving  rights  or 

15  powers  to  the  United  States  and  provisions  ppescrib- 

16  ing  the  terms  or  conditions  of  the  grants  of  lands  or 

17  other  property  made  to  the  State  of  New  Columbia, 

18  are  consented  to  fully  by  the  State  and  its  people. 

19  (2)  In  the  event  the  propositions  under  paragraph  (1) 

20  are  adopted  in  such  election  by  a  majority  of  the  legal 

21  votes  cast  on  such  submission,  the  proposed  constitution 

22  of  the  proposed  State  of  New  Columbia,  adopted  by  the 

23  Council  of  the  District  of  Columbia  in  the  Constitution 

24  for  the  State  of  New  Columbia  Approval  Act  of  1987 

25  (D.C.  Law  7-8),  shall  be  deemed  amended  accordingly. 
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1  (3)  In  the  event  any  one  of  the  propositions  under 

2  paragraph  (1)  is  not  adopted  at  such  election  by  a  major- 

3  ity  of  the  legal  votes  cast  on  such  submission,  the  provi- 

4  sions  of  this  Act  shall  cease  to  be  effective. 

5  (4)  The  Mayor  of  the  District  of  Columbia  is  author- 

6  ized  and  directed  to  take  such  action  as  may  be  necessary 

7  or  appropriate  to  ensure  the  submission  of  such  propo- 

8  sitions  to  the  people.  The  return  of  the  votes  cast  on  such 

9  propositions  shall  be  made  by  the  election  officers  directly 

10  to  the  Board  of  Elections  of  the  District  of  Columbia, 

11  which  shall  certify  the  results  of  the  submission  to  the 

12  Mayor.  The  Mayor  shall  certify  the  results  of  such  submis- 

1 3  sion  to  the  President  of  the  United  States. 

14  (d)(1)  If  the  President  finds  that  the  propositions  set 

15  forth  in  subsection  (c)(1)  have  been  duly  adopted  by  the 

16  people  of  New  Columbia,  the  President,  upon  certification 

17  of  the  returns  of  the  election  of  the  officers  required  to 

18  be  elected  as  provided  in  subsection  (a),  shall  issue  a  proc- 

19  lamation  announcing  the  results  of  such  election  as  so 

20  ascertained.  Upon  the  issuance  of  such  proclamation  by 

21  the  President,  the  State  of  New  Columbia  shall  be  deemed 

22  admitted  into  the  Union  as  provided  in  section  2  of  this 

23  Act. 

24  (2)  Until  the  State  of  New  Columbia  is  admitted  into 

25  the  Union,  individuals  holding  legislative,  executive,  and 
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1  judicial  offices  of  the  District  of  Columbia,  including  the 

2  Delegate  in  Congress  from  the  District  of  Columbia,  shall 

3  continue  to  discharge  the  duties  of  their  respective  offices. 

4  Upon  the  issuance  of  such  proclamation  by  the  President 

5  of  the  United  States  and  the  admission  of  the  State  of 

6  New  Columbia  into  the  Union,  the  officers  elected  at  such 

7  election,  and  qualified  under  the  provisions  of  the  constitu- 

8  tion  and  laws  of  such  State,  shall  proceed  to  exercise  all 

9  the  functions  pertaining  to  their  offices  in,  under,  or  by 

10  authority  of  the  government  of  such  State,  and  offices  not 

11  required  to  be  elected  at  such  initial  election  shall  be  se- 

12  lected  or  continued  in  office  as  provided  by  the  constitu- 

13  tion  and  laws  of  such  State.  The  Governor  of  such  State 

14  shall  certify  the  election  of  the  Senators  and  Representa- 

15  tive  in  the  manner  required  by  law,  and  the  Senators  and 

16  Representative  shall  be  entitled  to  be  admitted  to  seats 

17  in  Congress  and  to  all  the  rights  and  privileges  of  Senators 

18  and  Representatives  of  other  States  in  the  Congress  of  the 

19  United  States. 

20  SEC.  8.  HOUSE  OF  REPRESENTATIVES  MEMBERSHIP. 

21  The  State  of  New  Columbia  upon  its  admission  into 

22  the  Union  shall  be  entitled  to  one  Representative  until  the 

23  taking  effect  of  the  next  reapportionment,  and  such  Rep- 

24  resentative  shall  be  in  addition  to  the  membership  of  the 

25  House  of  Representatives  as  now  prescribed  by  law,  except 
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1  that  such  temporary  increase  in  the  membership  shall  not 

2  operate  to  either  increase  or  decrease  the  permanent  mem- 

3  bership  of  the  House  of  Representatives  or  affect  the  basis 

4  of  apportionment  for  the  Congress. 

5  SEC.  9.  LAWS  IN  EFFECT. 

6  Upon  admission  of  the  State  of  New  Columbia  into 

7  the  Union,  all  of  the  territorial  laws  then  in  force  in  the 

8  Territory  of  the  District  of  Columbia  shall  be  and  continue 

9  in  force  and  effect  throughout  the  State,  except  as  modi- 

10  fied  or  changed  by  this  Act,  or  by  the  Constitution  of  the 

1 1  State,  or  as  thereafter  modified  or  changed  by  the  legisla- 

12  ture  of  the  State.  All  of  the  laws  of  the  United  States 

13  shall  have  the  same  force  and  effect  within  the  State  as 

14  elsewhere  in  the  United  States. 

15  SEC.  10.  CONTINUATION  OF  SUITS. 

16  (a)  No  writ,  action,  indictment,  cause,  or  proceeding 

17  pending  in  any  court  of  the  District  of  Columbia  or  in 

18  the  United  States  District  Court  for  the  District  of  Colum- 

19  bia  shall  abate  by  reason  of  the  admission  of  the  State 

20  of  New  Columbia  into  the  Union,  but  shall  be  transferred 

21  and  shall  proceed  within  such  appropriate  State  courts  as 

22  shall  be  established  under  the  constitution  of  the  State, 

23  or  shall  continue  in  the  United  States  District  Court  for 

24  the  District  of  Columbia,  as  the  nature  of  the  case  may 

25  require.  And  no  writ,  action,  indictment,  cause,  or  pro- 
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1  ceeding  shall  abate  by  reason  of  any  change  in  the  courts, 

2  but  shall  proceed  within  the  State  or  United  States  courts 

3  according  to  the  laws  thereof,  respectively.  The  appro- 

4  priate  State  courts  shall  be  the  successors  of  the  courts 

5  of  the  District  of  Columbia  as  to  all  cases  arising  within 

6  the  limits  embraced  within  the  jurisdiction  of  such  courts, 

7  respectively,  with  fall  power  to  proceed  with  such  cases, 

8  and  award  mesne  or  final  process  therein,  and  all  files, 

9  records,  indictments,  and  proceedings  relating  to  any  such 

10  writ,   action,   indictment,   cause,   or  proceeding  shall  be 

11  transferred  to  such  appropriate  State  courts  and  shall  be 

12  proceeded  with  therein  in  due  course  of  law. 

13  (b)  All  civil  causes  of  action  and  all  criminal  offenses 

14  which  shall  have  arisen  or  been  committed  prior  to  the 

15  admission  of  the  State,  but  as  to  which  no  writ,  action, 

16  indictment,  or  proceeding  shall  be  pending  at  the  date  of 

17  such  admission,  shall  be  subject  to  prosecution  in  the  ap- 

18  propriate  State  courts  or  in  the  United  States  District 

19  Court  for  the  District  of  Columbia  in  like  manner,  to  the 

20  same  extent,  and  with  like  right  of  appellate  review,  as 

21  if  such  State  had  been  created  and  such  State  courts  had 

22  been  established  prior  to  the  accrual  of  such  causes  of  ac- 

23  tion  or  the  commission  of  such  offenses.  The  admission 

24  of  the  State  shall  effect  no  change  in  the  substantive  or 

25  criminal  law  governing  causes  of  action  and  criminal  of- 
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1  fenses  which  shall  have  arisen  or  been  committed,  and  any 

2  such   criminal   offenses   as   shall   have   been   committed 

3  against  the  laws  of  the  District  of  Columbia  shall  be  tried 

4  and  punished  by  the  appropriate  courts  of  the  State,  and 

5  any  such  criminal  offenses  as  shall  have  been  committed 

6  against  the  laws  of  the  United  States  shall  be  tried  and 

7  punished  in  the  United  States  District  Court  for  the  Dis- 

8  trict  of  Columbia. 

9  SEC.  11.  APPEALS. 

10  Parties  shall  have  the  same  rights  of  appeal  from  and 

11  appellate  review  of  final  decisions  of  the  United  States 

12  District  Court  for  the  District  of  Columbia  or  the  District 

13  of  Columbia  Court  of  Appeals  in  any  case  finally  decided 

14  prior  to  the  admission  of  the  State  of  New  Columbia  into 

15  the  Union,  whether  or  not  an  appeal  therefrom  shall  have 

16  been  perfected  prior  to  such  admission.  The  United  States 

17  Court  of  Appeals  for  the  District  of  Columbia  Circuit  and 

18  the  Supreme  Court  of  the  United  States  shall  have  the 

19  same  jurisdiction  in  such  cases  as  by  law  provided  prior 

20  to  the  admission  of  the  State  into  the  Union.  Any  mandate 

21  issued  subsequent  to  the  admission  of  the  State  shall  be 

22  to  the  United  States  District  Court  for  the  District  of  Co- 

23  lumbia  or  a  court  of  the  State,  as  appropriate.  Parties 

24  shall  have  the  same  rights  of  appeal  from  and  appellate 

25  review  of  all  orders,  judgments,  and  decrees  of  the  United 
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1  States  District  Court  for  the  District  of  Columbia  and  of 

2  the  hi^est  court  of  the  State  of  New  Columbia,  as  succes- 

3  sor  to  the  District  of  Columbia  Court  of  ^peals,  in  any 

4  case  pending  at  the  time  of  admission  of  the  State  into 

5  the  Union,  and  the  United  States  Court  of  Appeals  for 

6  the  District  of  Columbia  Circuit  and  the  Supreme  Court 

7  of  the  United  States  shall  have  the  same  jurisdiction 

8  therein,  as  by  law  provided  in  any  case  arising  subsequent 

9  to  the  admission  of  the  State  into  the  Union. 

10  SEC.  12.  JUDICIAL  AND  CRIMINAL  PROVISIONS. 

11  Effective  upon  the  admission  of  New  Columbia  into 

12  the  Union — 

13  (1)  Section  41  of  title  28,  United  States  Code 

14  is  amended  in  the  second  column  by  inserting  ", 

15  New  Columbia"  after  "District  of  Columbia". 

16  (2)  The  first  paragraph  of  section  88  of  title 

17  28,  United  States  Code,  is  amended  to  read  as  fol- 

18  lows: 

19  "The  District  of  Columbia  and  the  State  of  New  Co- 

20  lumbia  comprise  one  judicial  district.". 

21  SEC.  13.  MILITARY  LANDS. 

22  (a)  Subject  to  subsection  (b)  and  notwithstanding  the 

23  admission  of  the  State  of  New  Columbia  into  the  Union, 

24  authority  is  reserved  in  the  United  States  for  the  exercise 

25  by  the  Congress  of  the  United  States  of  the  power  of  ex- 
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1  elusive  legislation,   as  provided  by  article  I,   section  8, 

2  clause  17,  of  the  Constitution  of  the  United  States,  in  all 

3  cases  whatsoever  over  such  tracts  or  parcels  of  land  lo- 

4  cated  within  the  State  of  New  Columbia  that,  immediately 

5  prior  to  the  admission  of  the  State,  are  controlled  or 

6  owned  by  the  United  States  and  held  for  defense  or  Coast 

7  Guard  purposes. 

8  (b)(1)  The  State  of  New  Columbia  shall  always  have 

9  the  right  to  serve  civil  or  criminal  process  within  such 

10  tracts  or  parcels  of  land  in  suits  or  prosecutions  for  or 

11  on  account  of  rights  acquired,  obligations  incurred,  or 

12  crimes  committed  within  the  State  but  outside  of  such 

13  tracts  or  parcels  of  land. 

14  (2)  The  reservation  of  authority  in  the  United  States 

15  for  the  exercise  by  the  Congress  of  the  United  States  of 

16  the  power  of  exclusive  legislation  over  such  lands  shall  not 

17  operate  to  prevent  such  lands  from  being  a  part  of  the 

18  State  of  New  Columbia,  or  to  prevent  the  State  from  exer- 

19  cising  over  or  upon  such  lands,  concurrently  with  the  Unit- 

20  ed  States,  any  jurisdiction  which  it  would  have  in  the  ab- 

21  sence  of  such  reservation  of  authority  and  which  is  consist- 

22  ent  with  the  laws  hereafter  enacted  by  the  Congress  pursu- 

23  ant  to  such  reservation  of  authority. 

24  (3)  The  power  of  exclusive  legislation  shall  vest  and 

25  remain  in  the  United  States  only  so  long  as  the  particular 
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1  tract  or  parcel  of  land  involved  is  controlled  or  o\vned  by 

2  the  United  States  and  used  for  defense  or  Coast  Guard 

3  purposes,  except  that  the  United  States  shall  continue  to 

4  have  sole  and  exclusive  jurisdiction  over  such  military  in- 

5  stallations  as  have  been  or  may  be  determined  to  be  criti- 

6  cal  areas  as  delineated  by  the  President  of  the  United 

7  States  or  the  Secretary  of  Defense. 

8  SEC.  14.  UNITED  STATES  NATIONALITY. 

9  No  provision  of  this  Act  shall  operate  to  confer  Unit- 

10  ed  States  nationality,  to  terminate  nationality  lawfully  ac- 

11  quired,  or  to  restore  nationality  terminated  or  lost  under 

12  any  law  of  the  United  States  or  under  any  treaty  to  which 

13  the  United  States  is  or  was  a  party. 

14  SEC.  15.  RELATIONSHIP  TO  OTHER  LAWS. 

15  No  law  or  regulation  which  is  in  force  on  the  effective 

16  date  of  this  Act  shall  be  deemed  amended  or  repealed  by 

17  this  Act  except  to  the  extent  specifically  provided  herein 

18  or  to  the  extent  that  such  law  or  regulation  is  inconsistent 

19  with  this  Act. 

20  SEC.  16.  NATIONAL  CAPITAL  SERVICE  AREA. 

21  (a)  The  National  Capital  Service  Area  referred  to  in 

22  section  4  is  more  particularly  described  as  follows: 

23  Beginning  at  the  point  on  the  present  Virginia- 

24  District   of  Columbia   boundary   due   west   of  the 

25  northernmost  point  of  Theodore   Roosevelt  Island 
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1  and  running  due  east  of  the  eastern  shore  of  the  Po- 

2  tomae  River; 

3  thence  generally  south  along  the  shore  at  the 

4  mean  high  water  mark  to  the  northwest  corner  of 

5  the  Kennedy  Center; 

6  thence  east  along  the  north  side  of  the  Kennedy 

7  Center  to  a  point  where  it  reaches  the  E  Street  Ex- 

8  pressway; 

9  thence   east   on   the   expressway   to   E    Street 

10  Northwest  and  thence  east  on  E  Street  Northwest  to 

11  Eighteenth  Street  Northwest; 

12  thence  south  on  Eighteenth  Street  Northwest  to 

13  Constitution  Avenue  Northwest; 

14  thence  east  on  Constitution  Avenue  to  Seven- 

15  teenth  Street  Northwest; 

16  thence  north  on  Seventeenth  Street  Northwest 

17  to  Pennsylvania  Avenue  Northwest; 

18  thence  east  on  Pennsylvania  Avenue  to  Jackson 

19  Place  Northwest; 

20  thence  north  on   Jackson   Place  to   H   Street 

21  Northwest; 

22  thence  east  on  H  Street  Northwest  to  Madison 

23  Place  Northwest; 

24  thence  south  on  Madison  Place  Northwest  to 

25  Pennsylvania  Avenue  Northwest; 
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1  thence  east  on  Pennsylvania  Avenue  Northwest 

2  to  Fifteenth  Street  Northwest; 

3  thence  south  on  Fifteenth  Street  Northwest  to 

4  Pennsylvania  Avenue  Northwest; 

5  thence     southeast     on     Pennsylvania    Avenue 

6  Northwest  to  John  Marshall  Place  Northwest; 

7  thence  north  on  John  Marshall  Place  Northwest 

8  to  C  Street  Northwest; 

9  thence  east  on  C  Street  Northwest  to  Third 

10  Street  Northwest; 

11  thence  north  on  Third  Street  Northwest  to  D 

12  Street  Northwest; 

13  thence  east  on  D  Street  Northwest  to  Second 

14  Street  Northwest; 

15  thence  south  on  Second  Street  Northwest  to  the 

16  intersection  of  Constitution  Avenue  Northwest  and 

17  Louisiana  Avenue  Northwest; 

18  thence  northeast  on  Louisiana  Avenue  North- 

19  west  to  North  Capitol  Street; 

20  thence  north  on  North  Capitol  Street  to  Massa- 

21  chusetts  Avenue  Northwest; 

22  thence    southeast    on    Massachusetts    Avenue 

23  Northwest  so  as  to  encompass  Union  Square; 

24  thence   following   Union   Square   to   F   Street 

25  Northeast; 
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1  thence  east  on  F  Street  Northeast  to  Second 

2  Street  Northeast; 

3  thence  south  on  Second  Street  Northeast  to  D 

4  Street  Northeast; 

5  thence  west  on  D   Street  Northeast  to  First 

6  Street  Northeast; 

7  thence    south    on    First    Street    Northeast    to 

8  Maryland  Avenue  Northeast; 

9  thence  generally  north  and  east  on  Maryland 

10  Avenue  to  Second  Street  Northeast; 

11  thence  south  on  Second  Street  Northeast  to  C 

12  Street  Southeast; 

13  thence  west  on  C  Street  Southeast  to  New  Jer- 

14  sey  Avenue  Southeast; 

15  thence  south  on  New  Jersey  Avenue  Southeast 

16  to  D  Street  Southeast; 

17  thence  west  on  D  Street  Southeast  to  Washing- 

18  ton  Avenue  Southwest; 

19  thence  southeast  on  Washington  Avenue  South- 

20  west  to  E  Street  Southeast; 

21  thence  west  on  E  Street  Southeast  to  the  inter- 

22  section  of  Washington  Avenue  Southwest  and  South 

23  Capitol  Street; 

24  thence  northwest  on  Washington  Avenue  South- 

25  west  to  Second  Street  Southwest; 
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1  thence  south  on  Second  Street  Southwest  to 

2  "Virginia  Avenue  Southwest; 

3  thence  generally  west  on  "Virginia  Avenue  to 

4  Third  Street  Southwest; 

5  thence  north  on  Third  Street  Southwest  to  C 

6  Street  Southwest; 

7  thence  west  on  C  Street  Southwest  to  Sixth 

8  Street  Southwest; 

9  thence  north  on  Sixth  Street  Southwest  to  Inde- 

10  pendence  Avenue; 

1 1  thence  west  on  Independence  Avenue  to  Twelfth 

12  Street  Southwest; 

13  thence  south  on  Twelfth  Street  Southwest  to  D 

14  Street  Southwest; 

15  thence  west  on  D  Street  Southwest  to  Four- 

16  teenth  Street  Southwest; 

17  thence  south  on  Fourteenth  Street  Southwest  to 

18  the  middle  of  the  Washington  Channel; 

19  thence    generally    south    and    east    along   the 

20  midchannel  of  the  Washington  Channel  to  a  point 

21  due  west  of  the  northern  boundary  line  of  Fort  Les- 

22  ley  McNair; 

23  thence  due  east  to  the  side  of  the  Washington 

24  Channel; 
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1  thence  following  generally  south  and  east  along 

2  the  side  of  the  Washington  Channel  at  the  mean 

3  high  water  mark,  to  the  point  of  confluence  with  the 

4  Anacostia  River,  and  along  the  northern  shore  at  the 

5  mean  high  water  mark  to  the  northernmost  point  of 

6  the  Eleventh  Street  Bridge; 

7  thence    generally    south    and    east    along    the 

8  northern  side  of  the  Eleventh  Street  Bridge  to  the 

9  eastern  shore  of  the  Anacostia  River; 

10  thence   generally  south   and  west  along  such 

11  shore  at  the  mean  high  water  mark  to  the  point  of 

12  confluence  of  the  Anacostia  and  Potomac  Rivers; 

13  thence  generally  south  along  the  eastern  shore 

14  at  the  mean  high  water  mark  of  the  Potomac  River 

15  to  the  point  where  it  meets  the  present  southeastern 

16  boundary  line  of  the  District  of  Columbia; 

17  thence  south  and  west  along  such  southeastern 

18  boundary   line    to    the    point   where    it   meets    the 

19  present  Virginia-District  of  Columbia  boundary;  and 

20  thence  generally  north  and  west  up  the  Poto- 

21  mac  River  along  the  Virginia-District  of  Columbia 

22  boundary  to  the  point  of  beginning. 

23  (b)  Where  the  area  in  subsection  (a)  is  bounded  by 

24  any  street,  such  street,  and  any  sidewalk  thereof,  shall  be 

25  included  \vithin  such  area. 
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1  (c)(1)  Any  Federal  real  property  affix)nting  or  abut- 

2  ting,  as  of  the  date  of  the  enactment  of  this  Act,  the  area 

3  described  in  subsection  (a)  shall  be  deemed  to  be  within 

4  such  area. 

5  (2)  For  the  purposes  of  paragraph  (1)  Federal  real 

6  property  affix)nting  or  abutting  such  area  described  in 

7  subsection  (a)  shall — 

8  (A)  be  deemed  to  include,  but  not  limited  to, 

9  Fort  Lesley  McNair,  the  Washington  Navy  Yard, 

10  the  Anacostia  Naval  Annex,  the  United  States  Naval 

1 1  Station,  Boiling  Air  Force  Base,  and  the  Naval  Re- 

12  search  Laboratory;  and 

13  (B)  not  be  construed  to  include  any  area  situ- 

14  ated  outside  of  the  District  of  Columbia  boundary  as 

15  it  existed  immediately  prior  to  the  date  of  the  enact- 

16  ment  of  this  Act,  nor  be  construed  to  include  any 

17  portion  of  the  Anacostia  Park  situated  east  of  the 

18  northern  side  of  the  Eleventh  Street  Bridge,  or  any 

19  portion  of  the  Rock  Creek  Park. 

20  SEC.  17.  STATEHOOD  TRANSITION  COMMISSION. 

21  (a)  There  is  established  a  Statehood  Transition  Com- 

22  mission. 

23  (b)  The  Commission  shall  be  composed  of  thirteen 

24  members  appointed  as  follows: 

25  (1)  three  shall  be  appointed  by  the  President; 
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1  (2)  two  shall  be  appointed  by  the  Speaker  of 

2  the  House; 

3  (3)  two  shall  be  appointed  by  the  President  of 

4  the  Senate; 

5  (4)  three  shall  be  appointed  by  the  Mayor  of 

6  the  District  of  Columbia;  and 

7  (5)  three  shall  be  appointed  by  the  Council  of 

8  the  District  of  Columbia. 

9  (c)  The  Commission  shall  advise  the  President,  the 

10  Congress,  the  Mayor,  the  Council,  and  the  Governor  and 

11  House  of  Delegates  for  the  State  of  New  Columbia,  as 

12  appropriate,  concerning  necessary  procedures  to  effect  an 

13  orderly  transition  to  statehood  for  the  District  of  Colum- 

14  bia  and  other  matters  relating  to  the  assumption  of  the 

15  property,  functions,  and  activities  of  the  District  of  Co- 

16  lumbia  by  the  State  of  New  Columbia  during  the  first  2 

17  years  of  the  existence  of  the  State  of  New  Columbia.  The 

18  Commission  shall  submit  such  reports  as  the  Commission 

19  considers  appropriate  or  as  may  be  requested. 

20  (d)  The  Commission  shall  cease  to  exist  2  years  after 

21  the  date  of  the  admission  into  the  Union  of  the  State  of 

22  New  Columbia. 
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Ms.  Norton.  Good  morning.  I  want  to  welcome  all  of  you  to  this 
hearing. 

Today,  in  advance  of  the  scheduled  hearing,  we  have  a  special 
treat  and  one  which  I  believe  goes  to  the  heart — and  I  emphasize 
"the  heart" — of  why  we  are  holding  hearings  on  DC  Statehood.  My 
good  friend  and  colleague,  Jim  McDermott,  has  invited  a  group  of 
young  people  from  Seattle  to  join  us  today.  I  understand  that  they 
have  been  working  on  poems  in  support  of  Statehood  for  the  Dis- 
trict of  Columbia  and  that  two  of  the  young  people  are  prepared 
to  offer  their  own  testimony. 

At  this  time,  I  yield  to  Mr.  McDermott  for  an  introduction  of  our 
guests  and  ask  that  two  of  his  distinguished  young  constituents 
come  to  the  witness  table. 

STATEMENT  OF  REPRESENTATIVE  JIM  McDERMOTT 

Mr.  McDermott.  Thank  you,  Madam  Chairman. 

We  are  joined  today  by  a  delegation  of  eight  youngsters  from  El 
Centro  de  la  Raza's  Hope  for  Youth  Program  in  Seattle.  Only  two 
of  them  are  here  right  now;  the  others  are  out  visiting  their  Sen- 
ators and  other  Members  of  the  Washington  State  delegation. 

These  young  ambassadors  are  in  Washington,  DC,  at  the  invita- 
tion of  Mayor  Sharon  Pratt  Kelly  and  the  National  Rainbow  Coali- 
tion. They  are  here  to  meet  with  Members  of  Congress  and  local 
church  and  business  and  community  leaders  to  extend  their  sup- 
port for  Washington,  DC,  Statehood. 

El  Centro  de  la  Raza  is  a  civil  rights  organization  with  a  21-year 
history  of  serving  communities  in  Seattle  and  throughout  America. 
El  Centro  has  been  nationally  and  internationally  recognized  for 
their  work  in  the  arts,  education,  empowerment,  leadership  train- 
ing, and  service  to  our  youth  and  elders  in  this  society.  The  young 
people  here  today  are  published  poets  and  are  here  to  share  their 
message  of  hope,  patriotism,  and  commitment. 

I  want  to  welcome  personally,  and  the  committee  welcomes,  San- 
dra Martinez  and  Ellis  Foster  of  the  Hope  for  Youth  Program  of  El 
Centro  de  la  Raza. 

Why  don't  you  start,  Sandra. 

PANEL  ONE,  CONSISTING  OF  SANDRA  MARTINEZ  AND  ELLIS 
FOSTER,  HOPE  FOR  YOUTH  PROGRAM,  EL  CENTRO  DE  LA 
RAZA,  SEATTLE,  WASHINGTON 

STATEMENT  OF  SANDRA  MARTINEZ 

Sandra  MARTHSfEZ.  Thank  you.  Madam  Chair,  members  of  the 
committee,  it  is  an  honor  to  sit  before  you. 

My  name  is  Sandra  Martinez.  I  come,  along  with  other  dedicated 
and  concerned  young  people  from  the  State  of  Washington,  to  put 
before  you  our  testimony  in  support  of  DC  Statehood. 

Why  is  a  State  so  important?  We  live  with  a  republican  form  of 
government,  a  system  that  is  built  on  the  existence  of  a  Federai 
Government  and  various  State  governments.  Most  of  you,  I  am  cer- 
tain, live  in  and  represent  a  particular  State,  a  State  with  your 
own  Governor,  State  legislature,  State  courts,  a  State  with  U.S. 
Senators  and  U.S.  Representatives.  That  is,  most  of  you  live  within 
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an  entity  which  provides  some  representation  and  protection  in 
other  States. 

The  citizens  of  Washington,  DC,  deserve  nothing  less.  They  de- 
serve two  Senators  who  can  vote  and  have  all  rights  and  respon- 
sibilities of  U.S.  Senators.  They  deserve  a  fiill  voting  Member  of 
Congress.  They  deserve  to  have  their  own  State  government  with 
a  Governor,  a  legislature,  and  their  own  courts.  As  a  citizen  of  the 
State  of  Washington,  I  swear  that  I  will  have  more  democracy 
when  the  citizens  of  Washington,  DC,  have  more  democracy. 

By  which  argument  can  you  or  I  use  to  deny  them  full  participa- 
tion in  our  republican  form  of  government?  We  can't  have  two  de- 
mocracies in  the  United  States. 

I  also  support  DC  Statehood  because  I  support  equality,  inclu- 
sion. Now  is  an  important  time  for  all  of  us  in  the  United  States 
to  take  steps  which  show  the  world  we  are  all  about  inclusion.  The 
people  of  the  District  of  Columbia  have  a  population  nearly  as  big 
or  bigger  than  six  States.  Why  should  they  be  excluded?  The  people 
of  tiie  District  of  Columbia  pay  taxes,  very  high  taxes,  without  rep- 
resentation. Surely  it  is  time  to  make  the  slogan  and  promise  real 
for  everybody — "No  taxation  without  representation."  The  citizens 
of  the  District  of  Columbia  have  been  paying  taxes  all  of  these 
years.  It  is  time  they  get  full  representation. 

In  closing,  permit  me  to  make  one  other  brief  point  I  feel  is  very 
important  in  this  struggle  for  DC  Statehood.  It  is  a  point  basic  to 
the  American  spirit.  It  is  about  equality  of  Ufe  in  our  country. 

I  am  13  years  old.  I  come  from  a  farm-working  background.  My 
grandparents  have  10  children,  and  all  of  them  work.  My  grand- 
father is  a  farm  worker  in  the  Yakima  Valley  of  Washington  State. 
My  mother  is  poor.  She  works  every  day.  Most  of  the  time,  she 
works  7  days  a  week.  Yet  we  live  below  the  poverty  line.  Trust  me, 
it  means  a  lot  for  me  to  be  here  today. 

I  know  rural  life  in  America;  I  know  urban  life  in  America  be- 
cause I  live  close  to  the  streets  in  Seattle.  Our  small  towns  and  our 
big  towns  suffer  from  a  major  life-threatening  crisis.  This  crisis  is 
economic  and  political.  This  crisis  is  also  cultural  and  spiritual.  We 
are  arriving  at  a  place  where  our  children  don't  believe  in  you  nor 
themselves. 

Please,  hear  my  plea.  Drugs,  death,  and  hate  are  all  options  for 
millions  of  young  people.  Young  people  today  must  have  life, 
dreams,  and  hope.  DC  Statehood  represents  a  chance  for  all  of  us 
to  make  the  Nation's  promise  real.  Bring  the  children  back  to 
America;  bring  hope  to  fiie  streets;  bring  jobs;  bring  life;  bring  pur- 
pose to  these  streets  right  here  in  Washington,  DC. 

I  have  two  Senators  and  a  wonderful  Congressman  who  work  for 
me  here  in  this  Government.  The  gpreat  citizens  of  the  District  of 
Columbia  deserve  nothing  less. 

Thank  you.  [Applause.l 

Mr.  McDermott.  Thank  you. 

Ellis. 

STATEMENT  OF  ELLIS  FOSTER 

Ellis  Foster.  Madam  Chair,  members  of  the  committee,  my 
name  is  Ellis  Foster,  and  I'm  from  Seattle,  WA,  Hope  for  Youth. 
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On  behalf  of  DC  Statehood,  I  would  like  to  read  this  poem  to  you 
that  I  wrote.  But  before  I  read  my  poem,  I  would  like  to  submit 
these  15  letters  of  support  for  DC  Statehood  from  Washington 
State  elected  officials,  church,  labor,  and  business  leaders. 

The  poem  I  am  going  to  read  is  called,  "Washington,  DC,  becom- 
ing New  Columbia." 

I  see  it  from  Seattle,  an  unborn  State,  conceived,  yet  to  become. 

With  faith,  this  mountain  shall  be  conquered. 

Love  lifts  up  this  fight. 

People  pay  taxes  that  never  come  back. 

The  brothers  fight  and  die  for  freedom  in  everv  war,  and  they  get 
it  for  foreign  leaders,  for  foreign  oil  owners,  who  don't  even  have 
a  Congress. 

Yet  these  brothers  and  these  sisters  don't  have  freedom  in  their 
own  home,  the  District  of  Columbia. 

All  the  statutes  speaking  of  democracy  while  real  people  exist 
enslaved,  walking  the  sidewalks,  and  a  wreign  Congress  runs  the 
swimming  pool. 

The  struggle  is  held  back  by  government. 

Statehood  is  still  a  secret  in  many  States. 

Unborn  New  Columbia,  more  people  than  the  eye  can  see,  a 
small  percentage  of  white  full  of  black  minds,  full  of  Latin  minds, 
bigger  than  the  size  of  racism. 

So  full,  this  word,  "statehood." 

I  can  see  it  fi-om  Seattle,  in  sight,  victory. 

Thank  you.  [Applause.] 

Mr.  McDermott.  Thank  you  both  for  coming  £md  talking  to  us 
today.  It  is  very  helpfiil  for  us. 

Ms.  Norton.  Well,  may  I,  on  behalf  of  600,000  Washingtonians 
who  don't  yet  have  the  rights  you  spoke  of  and  the  rights  you  have, 
thank  you  for  all  of  the  work  and  the  time  and  the  love  that  has 
obviously  gone  into  your  own  effort  to  think  through  statehood. 

My  constituents  will  be  wonderfully  touched  that,  so  far  away, 
there  are  young  people  who  care  as  much  as  you  do  about  our 
rights.  I  cannot  thank  you  enough  for  using  your  talent  to  translate 
your  experience  and  your  poetry  because  of  the  only  Americans  de- 
nied their  full  right  to  democratic  self-government. 

I  want  to  thank  my  colleague  especially,  Mr.  McDermott,  for  giv- 
ing us  this  opportimity  to  hear  from  these  wonderful  Seattle  citi- 
zens. 

Mr.  McDermott.  Madam  Chairman,  if  I  can  say,  this  is  from  the 
other  Washington  we  came  to  do  this.  There  is  a  reception  tonight 
from  6  to  7:30  o'clock  in  this  room  for  these  kids  and  the  people 
that  brought  them  with  them. 

Thank  you. 

Ms.  Norton.  Thank  you  very  much, 

Mr.  RoHRABACHER.  Madam  Chairman. 

Ms.  Norton.  Yes,  sir.  Mr.  Rohrabacher. 

Mr.  Rohrabacher.  I  will  refrain  from  quizzing  our  two  guests, 
our  two  witnesses,  on  retrocession  as  an  alternative  to  statehood, 
but  I  will  just  add  my  compliments  to  the  heart  and  soul  of  their 
presentation. 

You  did  an  excellent  job.  I  am  a  writer  by  profession,  and  I  want 
to  compliment  you  on  the  great  job  of  writing  you  just  did. 
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Thank  you  very  much. 

Ellis  Foster.  Thank  you. 

Ms.  Norton.  Thank  you,  Mr.  Rohrabacher. 

Without  objection,  the  letters  of  support  for  New  Columbia  that 
you  have  submitted  will  be  entered  into  the  record  and  become  a 
permanent  part  of  the  record  of  these  hearings. 

[The  letters  follow:] 

El  Centra  de  la  Raza 


LETTERS  OF  SUPPORT  FOR 
NEW  COLUMBIA 


Endorsements  from 

The  State  of  Washington 

July  1993 
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STATE  OF  WASHINGTON 

OFFICE  OF  THE  GOVERNOR 

P.O.  Box  40002  •   Olympia,  Washington  98504-0002  •   (206)  753-6780 


Message  From  The  Governor 

July  1993 


As  governor  of  the  state  ofWashington,  I  wish  you  the  best  of  luck  in  your  trip  to  Washington, 
D.C.  Our  nation's  capitol  is  a  fascinating  city,  replete  with  inspiring  monuments,  fine  museums, 
historic  sites  and  a  wonderfully  diverse  population. 

El  Centro  de  la  Raza  deserves  to  be  commended  for  sending  young  poets  and  future  leaders  to 
Washington,  DC.  to  learn  more  about  the  city's  work  for  statehood.  I  support  that  endeavor  and 
I  wish  city  leaders  success  in  their  continued  efforts. 

I  hope  you  have  an  excellent  trip  and  good  luck  in  the  future. 

Sincerely, 


Governor  Mike  Lowry    /  ^ 
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Office  of  the  Mayor 
City  of  Seattle 

Norman  B.  Rice,  Mayor 


July  20,  1993 


The  Honorable  Sharon  Pratt  Kelly 
Mayor,  Washington,  D.C. 
1350  Pennsylvania  Avenue,  NW 
Washington,  DC  20004 

Dear  Mayor  Kelly: 

As  Mayor  of  the  City  of  Seattle,  I  am  happy  to  send  warmest  greetings  as 
members  of  El  Centro  de  la  Raza's  dynamic  Hope  for  Youth  program  visit  your 
City. 

El  Centro  de  la  Raza  has  a  long-standing  reputation  of  service  to  the  Latino 
community  in  Seattle  and  to  all  communities  of  color.   The  Hope  for  Youth 
program  provides  a  myriad  of  experiences  and  opportunities  to  young  people  in 
our  City  and  I  am  certain  their  horizons  will  continue  to  expand  and  broaden  as 
they  learn  first  hand  about  statehood  for  the  District  of  Columbia. 


I  thank  you  in  advance  for  the  welcome  that  you  and  the  citizens  of  Washington 
are  extending  to  this  group  of  young  poets. 


Sincerely, 


\^^€4y 


Accommodalions  (or  people  with  disabilities  provided  on  request.  An  equal  employment  opportunity  -  altirmative  action  employer. 
1200  Municipal  Building.  600  Fourth  Avenue.  Seattle.  Washington  98104-1873     (206)684-4000     (FAX)  684-5360     (TDD)  684-8118 

'Pnnted  on  Recycled  PapeC 
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Christine  O.  Gregoire 

ATTORNEY  GENERAL  OF  WASHINGTON 

905  Plum  Street  Bldg  3  •  PO  Box  40100  •  Olympia  WA  98504-0100 


July   19,    1993 


Honorable  Sharon  Pratt  Kelly 
Mayor  of  Washington,  D.C. 


Dear  Mayor  Kelly: 


It  is  my  pleasure  to  give  this  letter  of  introduction  and 
support  to  the  youth  of  El  Centro  de  la  Raza,  now  visiting  your 
city.  These  youth  come  to  Washington,  D.C.  to  learn  about  and 
influence  the  status  of  Washington,  D.C.  as  an  independent  state  of 
the  union.  They  also  hope  to  develop  ties  with  organizations  in 
your  city  by  sharing  poetry,  attending  cultural  performances  and 
conducting  press  interviews. 

El  Centro  de  la  Raza  is  an  extremely  well-respected  community 
organization  in  the  Seattle  area.  A  primary  focus  of  this 
organization  is  to  develop  leadership  among  our  nation's  youth. 
El  Centro  de  la  Raza  fosters  leadership  by  involving  youth  in 
poetry,  art  and  participation  and  organization  of  community  events. 
I  support  these  endeavors  and  support  their  involvement  in  the  Hope 
for  Youth  Program  this  summer  in  Washington,  D.C. 

Thank  you  for  welcoming  them  and  sharing  your  interests  with 
them . 

Sincerely, 


[STINE  O.  GREGOIRE  \J 


CHRISTINE  O 
Attorney  General 


COG : pm 
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CARL  MAXEY 
WILUAM  C.  MAXEY 
BEVAN  J.  MAXEY 
DENNIS  C.  CRONIN 
LORA  LEE  STOVER 
THOMAS  J.  AL£XIOU 


MAXEY  LAW  OFFICES,  P.S. 


July   6,    1993 


OF  COUNSEL: 

Leo  H,  Redrickson 

Robert  L.  Bel 

OHoM  Allison.  Jr 


Honorable  Sharon  Pratt  Kelly 
Mayor,  Washington  D.C. 

Dear  Mayor  Kelly: 

We  are  well  aware  of  El  Centro  de  la  Raza  and  its 
officers,  and  we  are  very  proud  to  say  that  this  is  the  most 
outstanding  Hispanic  organization  in  the  State  of  Washington; 
indeed,  to  my  knowledge,  in  the  entire  Northwest. 

It  has  been  our  pleasure  to  work  with  them  on  every 
occasion  they  have  asked  for  our  assistance  because  we  have  found 
each  request  to  be  a  worthy  one  and  we  share  common  views,  as 
pointed  out  by  Dr.  George  Wald,  Harvard  professor  Nobel  Laureate, 
with  regard  to  the  need  for  this  government  to  foster  and  safeguard 
the  lives  of  its  citizens.  It  is  with  great  pride  that  I  would 
endorse  the  Hope  for  Youth  program  and  their  sending 
representatives  to  Washington  D.C.  from  July  26  through  19,  1993. 
I  personally  feel  so  strongly  about  El  Centro  de  la  Raza's 
participation  in  this  program,  I  have  made  a  financial  contribution 
toward  a  scholarship  for  the  attendance  at  the  conference. 

Washington  D.C.  is  ripe  for  statehood,  and  it  is  high 
time  for  the  shot  to  be  heard  around  the  world. 


Sincerel 


5se  Jackson  for 
President  Campaign,  1984  and  1988 


CM/da 

cc:   Roy  Wilson 


WEST   1835  BROADWAY 


SPOKANE.  WASHINGTON  99201 


(509)  326-0338 


FAX  (509)  325-9919 
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Confederated  Tribes  and  Bands 
of  the  Yabima  Indian  Nation 


Established  by  the 
Treaty  of  June  9.  1855 


July  20,  1993 


Mayor  Sharon  Pratt  Kelly 
Washington,  DC 

Dear  Mayor  Kelly: 

As  Secretary  of  the  Tribal  Council  of  the  Yakima  Nation,  I  am  writing  to  endorse  the 
Hope  for  Youth  Program  of  El  Centro  de  la  Raza.  On  July  26th  through  the  29th,  1 1  youth 
members  from  the  Seattle  area  El  Centro  de  la  Raza  will  be  traveling  to  Washington,  DC 
to  participate  in  an  educational  and  cultural  exchange  program. 

I  understand  that  they  will  be  studying  the  Washington,  DC  statehood  process, 
establishing  relations  with  sister  organizations  in  the  Washington,  DC  area  and  attending 
cultural  performances.  Their  agenda  in  Washington,  DC  is  to  meet  and  work  with  members 
of  the  community  and  not  visiting  the  traditional  tourist  attractions,  which  is  commendable. 

I  also  acknowledge  your  efforts  to  achieve  statehood  for  the  Washington,  DC  area. 
If  the  effects  of  achieving  statehood  improves  the  standard  of  living  and  representation  to  the 
Washington,  DC  community  then  I  encourage  your  efforts. 


Sincerely, 


Lotinie  Selam,  Sr.,  Secretary 
Yudma  Nation  Tribal  Council 


Post  Office  Box  151.  Fon  Road.  Toppenish.  WA  98948  (509)  865-5121 
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state  of 
Washington 

STATE  REPRESENTATIVE  ,i-^^f  STATE  GOVERNMENT 

I  im  DISTRICT  Mouse  OT  MCBOlAlil 

VEUviAVELORiA  Representatives  h^Z:^^;^^^ 

COMMERCE  «  LABOR 


July  19,  1993 


Mayor  Sharon  Pratt  Kelly, 
Washington  O.C. 

Mayor  Kelly: 

I  am  writing  to  urge  you  to  support  the  Hope  for  Youth  prograun  from 
El  Centro  de  la  Raza  as  they  visit  your  beautiful  city,  July  26-29, 
to  learn  more  about  statehood  for  Washington  D.C. 

We  must  honor  the  youth  as  they  strive  to  learn  and  make  a 
difference.  Their  fresh  ideas  will  add  vigor  and  strength  to  the 
struggle  for  statehood. 

I  fully  support  the  transformation  of  Washington  D.C.  to  become  the 
51st  state.  Only  when  Washington  D.C.  becomes  the  51st  state  will 
the  people  of  your  city  have  the  same  rights  and  voting  privileges 
of  the  rest  of  the  United  States. 

Sincerely, 

VELMA  VELORIA 

State  Representative 

11th  District 


LEGISLATIVE  OITICE:     403  X)HN  L.  GBRIEN  BLUXHNC.  PC  BOX  40622.  OLYMPIA.  WA  9S504-0622  •  (206)  786-7862 

HOTUNE  DLTtING  SESSION:    I -800-562-6000  •  TDD:    1-800635-0903 

RESIDENCE:      1511  SOUTH  FERDL^.^ND  STREET.  SEATTLE.  WA  08108  •  (206)  762-7855 

PRtVTED  ON  RECYCLED  PAPER 
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Seattle  Chinaton-n 

International  District 

Presenaiion  it  Development 

Authority 


July  22,  1993 

Honorable  Sharon  Pratt  Kelly 
441  -  4th  Street  NW,  Suite  1 170 
Washington,  DC.  20001 


Dear  Mayor  Kelly; 

The  Seattle  Chinatown-International  District  Preservation  and  Development 
Authority  has  fought  for  the  civil  rights  of  the  Asian  and  Pacific  Islander 
American  community  in  Seattle  for  over  20  years.  As  an  organization  that  works 
closely  and  builds  alliances  with  other  communities  of  color,  we  support  the  El 
Centro  de  la  Raza  Youth  Group  on  their  impending  trip  to  Washington,  DC.  this 
July.  We  support  the  independence  of  Washington,  DC.  and  their  effort  to 
become  the  5 1  st  state. 

Sincerely, 


Roben  N.  Santos 
Executive  Director 

RSraxc 


Bu»h  .\6ia  Center 
409  .Ma>iiard  Avenue  South 

Post  OfHce  Boi  3302 

Seattle.  Washington  98114 

206  624-8929 
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Sir 


Central  Area  Motivation  Program 

722  - 1 8TH  AVENUE  •  SEATTLE,  WA  981 22  •  (206)  329-41 1 1     FAX  (206)  726-8483 


Hayor  Sharon  Pratt  Kelly 
441  4th  Street  NW  #1170 
Washington,  D.C.  20001 

July  21,  1993 

Dear  Mayor  Kelly: 

On  behalf  of  the  State  of  Washington's  oldest  Conununity  Action 
Agency  I  extend  my  support  to  the  citizen's  of  Washington's 
District  of  Columbia  in  your  efforts  to  become  the  51st  state  of 
the  union. 

Democracy  for  the  District  of  Columbia  means  democracy  for  low- 
income  and  working  class  people  living  in  Washington  State. 

El  Centre  de  la  Raza's  Hope  for  Youth  Program  brings  greetings 
from  the  citizens  of  King  County.  It  is  appropriate  that  El 
Centre  de  la  Raza,  a  civil  rights  organization  with  a  21  year 
history  of  building  ties  and  multiracial  understanding  be  our 
State's  ambassadors  of  this  good  word. 

Please  know  you  can  rely  on  us  in  your  struggle  to  promote 
liberty  and  further  democracy  for  us  all. 

Most  Sincerely, 


J/L^^^r^-^ 


Larry  Gossett 


A  United  Way  Agency 


COMMUNITY  ACTION  FOR  EDUCATION  •   JOBS  •  IMPROVEMENT  •  TRAINING  •  SOCIAL  CHANGE 
Energy  Assistance  328-23S6   •    Employment  329-<ii4   >    Minor  Home  Repair  324-osoo 


37 


King  County  Council 

Ron  Sims,  District  Five 

Room  402,  King  County  Courthouse 
Seattle,  Washington  98104 
(206)  296-1005 


July    16,    1993 


Mayor  Sharon  Pratt  Kelly 
441  -  4th  Street  NW  #1170 
Washington,   D.C.   20001 

Dear  Mayor  Kelly: 

On  behalf  of  the  King  County  Council  in  the  State  of  Washington, 
I  extend  our  full  and  sincerest  support  to  the  citizens  of 
Washington's  District  of  Columbia  in  your  efforts  to  become  the 
51st  state  of  the  union.   Democracy  for  the  District  of  Coliambia 
means  democracy  for  Washington  State. 

If  there's  anything  we  can  do  to  help  in  your  struggle  to  promote 
liberty  and  democracy  for  us  all,  please  don't  hesitate  to  call 
on  us. 


ber 
Five 


recycled  paper 
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Seattle  City  Council 


Georgi  E.  Benson 

President 

SMRIe  City  Council 

684-8801 


^ 


Martha  Choe 

Chair 

Transportation 

Committaa 

SS4-8802 

Cheryl  Chow 

Chair 

Parks  and  Public 

Grounds 

CommlHee 

634-8804 

Sua  Donaldaon 
Chair 
Land  Use 
Committae 
684-8806 

Sherry  0.  H«m« 
Chair 

Housing,  Health, 
Human  Sen/tces 
and  Education 
Commtttee 

684-8800 

Jane  Noland 

Chair 

Utilities  and 

Eovironnie.".(d. 

Mar^agen^nt 

Committee 

684-6803 

Margaret  Pagelar 

Chair 

Public  Safety 

Committee 

684-8807 

Jim  Street 

Chair 

Growth  Policies 

and  Regional  Aftaira 

Comminee 

684-8808 

Tom  WeeKa 

Chair 

finance.  Budget 

Management,  ano 

Personnel  Committee 

884-8805 


July  13,  1993 


Mayor  Sharon  Pratt  Kally 
City  of  Washington 
District  of  Columbia 
441  Fourth  street  N.W. 
Suite  1170 
Washington,  D.c.   20001 


Dear  Mayor  Kelly: 

I  endorse  and  support  the  Hope  for  Youth  Program  which 
will  send  a  group  of  poets  to  Washington  D.C.  from 
July  26-29. 

This  is  a  wonderful  opportunity  for  young  persona  to 
participate  in  a  statehood  process  which  has  great 
historical  significance. 

Than)c  you  for  hosting  young  representatives  of  our 
City  and  State  -  i  know  that  they  will  treasure  the 
memories  of  their  visit  to  the  Capital  of  our  Country. 


Sincerely, 


Jane  Noland,  Councilmember 
SEATTLE  CITY  COUNCIL 


cc:  Roy  D.  Wilson 

community  Outreach  and  International  Relations 

Department 

El  Centre  de  la  Raza 


JNtnw 


Ml  (qual  9ppo(turuiy-i«miBiv«  tauon  •mdoy^r 
Couneu  offle**  v  onyBcaly  •ccMtOM.  onni  ina  eommuncadaftt  lecM*  ivMaM  upon  >«quMi 

Eleventh  Floor.  Municioai  BuHding,  Seattle.  Washington  98104-1876      TDD:  233-0025 
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CITY  O 


pEniFir 


Dan  Kelleher,  Mayor 
Laurence  A.  (Tony)  McCarthy,  Jr.,  Chief  Administrative  Officer 


July  12,  1993 


Mayor  Sharon  Pratt  Kelly 
Washington,  D.C. 

Dear  Mayor  Kelly, 

I  am  writing  to  endorse  cind  support  some  yovmg  people  who  have  formed  a  group  called 
Hope  for  Youth  who  will  be  travelling  to  your  City  the  week  of  July  26-29.  The  group  is  comprised 
of  yoimg  poets  whose  purpose  is  to  study  the  Washington,  D.C  statehood  process,  develop  ties  with 
sister  organizations  in  the  area  and  share  their  poetry  and  insight  with  Washington,  D.C.  residents. 
They  will  also  conduct  press  interviews  and  attend  cultural  performances. 

The  yoting  representatives  Jire  responding  to  your  invitation  and  that  of  Reverend  Jesse 
Jackson  to  visit  your  City  and  leam  first  hand  about  Washington,  D.C.  statehood.  These  young 
people  are  anxious  to  offer  their  time  and  support  to  promote  your  efforts  toward  statehood. 

Please  accept  our  greetings  from  the  City  of  Kent  Washington  and  our  support  for  this  fine 
yotmg  group. 


Dan  Kelleher 
Mayor 


DK:JB 


220  4ih  AVE,  SO..  /  KENT.  WASHINGTON  98032-5895  /  TELEPHONE  1206)859-3300  /  FAX  •  859-33.'4 
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STATE  OF  WASHINGTON 

COMMISSION  ON  HISPANIC  AFFAIRS 

1011  10th  Ave.  S.E..  PO  Box  40924  •   Olympia,  Washington  98504-0924  •   (206)753-3159  •   FAX  (206)  753-0199 


July  15,  1993 


Kf3^;or  Sharon  Pratt  K^lly 
44l'4th  Street  NW  #1170 
Washington,  D.C.   20001 

Dear  Mayor  Kelly: 

On  behalf  of  the  Washington  State  Commission  on  Hispanic  Affairs,  we  extend  our  support  to 
the  citizens  of  Washington's  District  of  Columbia  in  your  efforts  to  become  the  51st  state  of  our 
great  union.  Democracy  for  the  District  of  Columbia  means  democracy  for  Washington  State. 

El  Centro  de  la  Raza's  Hope  for  Youth  Program  brings  greetings  from  the  citizens  of 
Washington  State.  It  is  appropriate  that  a  civU  rights  organization  with  a  21  year  history  of 
building  ties  and  multi-racial  understanding  be  our  ambassadors  of  this  good  word. 


Please  know  you  can  rely  on  us  in  your  struggle  to  promote  liberty  and  further  democracy  for 
us  all. 


/m 
Director 


41 


^^^  /TueJi  ^  ..^^^^^  <:l^v-v(J  JUt.(^  <^2^^ 

lOW     a&Tnl.  ^^p^^TTZy  C^HHCOjtA-    Oe^-^jlM/L.  L 
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smRTm 

management  services  for  cleaning  professionals 
July  19,  1993 


Mr.  Roy  D.  Wilson 
Community  Outreach  and 
International  Relations  Department 
El  Centro  de  la  Raza 
2524  16th  Avenue  South 
Seattle,  WA  981AA 

Dear  Roy: 

This  letter  is  written  to  formally  endorse  the  Hope  for  Youth  summer  program  in 
the  effort  to  support  Washington  D.C.'s  bid  for  Statehood. 

This  program  will  promote  the  youth  of  the  Hope  for  Youth  Program.  It  will  develop 
leadership  and  empowerment  skills  and  strengthen  ties  with  elected  officials, 
cultural  artists,  government  representatives  and  representatives  of  coninunity 
organizations  and  churchs. 

Also,  you  might  be  interested  to  know  that  a  friend  of  mine  and  the  nephew  of 
Robert  Kelly,  the  designer  of  the  Martin  Luther  King  Jr  Memorial,  is  Sharon  Pratt 
Kelly's  husband.  I  mention  this  because  of  yo\ir  support  for  the  Memorial  and 
your  teachings  of  the  philosophy  of  Dr.  Martin  Luther  King  Jr. 

Your  efforts  in  this  regard  are  to  be  coiimended.  Best  wishes  for  a  successful 
trip. 

Sincerely, 

Herman  L.  McKinney 


3136  East  Madison  Street  •  Seattle,  WA  981 12  •  (206)  325-2101  •  FAX  (206)  324-9370 
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WASmNGTON  STATE  HISPANIC  CHAMBER  OF  COMMERCE 


Aiiy27,l»93 


Mayor  Sharon  Pratt  KeUy 
441  4feS(re«tNW  #1170 
WashiAgtoa,  D.^:.  20001 


Dear  Mayor  Ke 


Uy: 


The  Washington  State  Hispnic  OiaDaber  of  Coomerce  would  like  to  extend 
to  you  md  the  citizens  ofWaahingtoo,  D.C.,  o\r  eincereit  pledge  of  st^ort 
and  encouragement  as  you  work  towards  i>ecomiag  the  Slst  stirta  of  flie 
U&ioa  I 

B  is  clea-  to  us  that  the  journey  to  your  jQnal  destiaatioa  of  Btatebood  fbr  d>e 
District  of  Cohsnbia  will  require  pstieoce  and  penistence  ai  you  move 
forward  Please  lotow  &at  the  members  of  the  Wssbington  State  Hispanic 
Chamber  of  Coinmerce  are  in  concert  with  your  efibrts. 


Beat  Wia^a,    | 


RAl{rf>  B.  Ibon^ 
Se^md  Vice-Preaidaat 
WSHCC 


P.O.  BOX  14(23 


SEATTLE,  V/ASHISGTOlf  f»124         PHOSE:  (206)  }40-lS56 
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STATEMENT  OF  CHAIRWOMAN  ELEANOR  HOLMES  NORTON 

Ms.  Norton.  Since  1987,  New  Columbia  statehood  hearings,  ap- 
propriately enough,  have  focused  mostly  on  the  basic  questions  of 
the  fundamental  rights  denied  to  District  residents  as  to  no  other 
Americans  in  all  the  50  States  and  the  four  territories. 

Witnesses  on  both  sides  of  the  question  have  approached  this  im- 
portant subject  with  appropriate  seriousness.  The  hearing  records 
contain  nearly  2,100  pages  of  oral  and  written  testimony. 

When  I  came  to  Congress,  I  amended  the  statehood  bill  to  reflect 
my  concern  about  issues  inherent  in  transforming  the  status  of  the 
District  but  far  less  obvious  than  the  overriding  issues  of  simple 
justice  and  plain  democracy. 

This  year,  we  have  set  out  to  study  and  elaborate  upon  these 
amendments.  They  are  more  technical  than  some  others.  Based  on 
today's  testimony,  we  will  complete  the  writing  of  appropriate 
amendments  and  circulate  them  to  the  entire  subcommittee  before 
the  markup  on  Tuesday. 

Today,  we  will  consider  the  appropriate  treatment  in  light  of 
statehood  for  the  23d  amendment  providing  presidential  electors 
for  the  District  of  Columbia,  whether  the  intent  and  spirit  of  the 
1910  District  of  Columbia  building  height  restriction  can  be  main- 
tained without  violating  the  equal  footing  clause  of  the  Constitu- 
tion, and  whether  the  State  of  New  Columbia  can  qualify  for  an- 
nual Federal  funding. 

Finally  and  fortunately,  a  group  of  the  best  lawyers  in  the  metro- 
politan region,  almost  none  with  any  prior  involvement  with  DC 
Statehood,  have  come  forward  to  address  the  issues  raised  by  these 
amendments.  They  have  concluded  that  existing  law  provides  an- 
swers to  these  concerns. 

My  constituents,  the  residents  of  the  District  of  Columbia,  and 
I  are  enormously  grateful  to  the  attorneys  who  will  be  testifying 
here  today.  From  the  District's  more  distinguished  law  firms,  al- 
though not  all  residents  of  the  District  themselves,  and  including 
two  professors  from  two  of  our  best  law  schools,  they  are  part  of 
a  group  that  has  spent  many  hours  looking  for  answers  to  ques- 
tions that  have  seldom  been  asked  before  and,  before  their  exhaus- 
tive study,  have  never  been  explored.  They  and  their  firms  and  law 
schools  have  performed  a  historic  civic  service  in  the  great  tradition 
of  the  bar  when  a  question  of  basic  rights  needs  attention. 

May  I  also  thank  the  gentleman  from  California,  the  ranking  Re- 
publican, Dana  Rohrabacher,  for  his  willingness  to  join  me  in  fram- 
ing the  basis  for  this  hearing,  and  I  yield  to  him  at  this  point  for 
his  opening  remarks. 

[The  prepared  statement  of  Ms,  Norton  follows:] 


45 


OPENING   REMARKS 

OF 

THE  HONORABLE  ELEANOR  HOLMES  NORTON 

CHAIR,  SUBCOMMITTEE  ON  JUDICIARY  &  EDUCATION 

COMMITTEE  ON  THE  DISTRICT  OF  COLUMBIA 

Hearing  on  H.R.  51,  D.C.  Statehood  bill 

Wednesday,  July  28,  1993 

Today  in  advance  of  the  scheduled  hearing,  we  have  a 
special  treat  and  one  which  I  believe  goes  to  the  heart  -  and  I 
emphasize  the  heart  --  of  why  we  are  holding  hearings  on  D.C. 
statehood.  My  good  friend  and  colleague,  Jim  McDermott,  has 
invited  a  group  of  young  people  from  Seattle  to  join  us  today.  I 
understand  that  they  have  been  working  on  poems  in  support  of 
statehood  for  the  District  of  Columbia  and  that  two  of  the  young 
people  are  prepared  to  offer  their  own  testimony.  At  this  time  I 
yield  to  Mr.  McDermott  for  an  introduction  of  our  guests  and  ask 
that  two  of  his  distinguished  young  constituents  come  to  the 
witness  table. 
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Thank  you  for  using  your  talent  to  translate  Into  poetry  the 
cause  of  the  only  Americans  denied  their  full  right  to  democratic 
self-government  and  thank  you,  Mr.  McDermott,  for  giving  us  this 
opportunity  to  hear  from  these  wonderful  young  Seattle  citizens. 

Since  1987,  New  Columbia  Statehood  hearings, 
appropriately  enough,  have  focused  mostly  on  the  basic 
questions  of  the  fundamental  rights  denied  to  District  residents 
as  to  no  other  Americans  in  all  the  50  states  and  the  four 
territories.  Witnesses  on  both  sides  of  the  question  have 
approached  this  important  subject  with  appropriate  seriousness. 
The  hearing  records  contain  nearly  2,100  pages  of  oral  and 
written  testimony. 

When  I  came  to  Congress  I  amended  the  statehood  bill  to 
reflect  my  concern  about  issues  inherent  in  transforming  the 
status  of  the  District  but  far  less  obvious  than  the  overriding 
issues  of  simple  justice  to  plain  democracy.  This  year  we  have 
set  out  to  study  and  elaborate  upon  these  amendments.  They 
are  more  technical  than  some  others.  Based  on  today's 
testimony,  we  will  complete  the  writing  of  appropriate 
amendments  and  circulate  them  to  the  entire  subcommittee 
before  the  mark-up  next  Tuesday. 
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Today  we  will  consider  the  appropriate  treatment  in  light  of 
statehood  for  the  23rd  Amendment  providing  Presidential 
electors  for  the  District  of  Columbia;  whether  the  intent  and  spirit 
of  the  1910  District  of  Columbia  Building  Height  restriction  can  be 
maintained  without  violating  the  equal  footing  clause  of  the 
Constitution;  and  whether  the  State  of  New  Columbia  can  qualify 
for  annual  federal  payment  funding.  , 

Finally  and  fortunately,  a  group  of  the  best  lawyers  in  the 
metropolitan  region,  almost  none  with  any  prior  involvement  with 
D.C.  statehood,  have  come  forward  to  address  the  issues  raised 
by  these  amendments.  They  have  concluded  that  existing  law 
provides  answers  to  these  concerns. 

My  constituents,  the  residents  of  the  District  of  Columbia, 
and  I  are  enormously  grateful  to  the  attorneys  who  will  be 
testifying  here  today.  From  the  District's  most  distinguished  law 
firms,  although  not  all  residents  of  the  District  themselves,  they 
are  part  of  a  group  that  has  spent  many  hours  looking  for 
answers  to  questions  that  have  seldom  been  asked,  and,  before 
their  exhaustive  study,  had  never  been  explored.    They  and  their 
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firms  have  performed  a  historic  civic  service  in  the  great  tradition 
of  the  bar  when  a  question  of  basic  rights  needs  attention. 

May  I  also  thanl(  the  gentleman  from  California,  the  Ranking 
Republican,  Dana  Rohrabacher,  for  his  willingness  to  join  me  in 
framing  the  basis  for  this  hearing  and  I  yield  to  him  at  this  point  in 
time  for  his  opening  remarks. 
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STATEMENT  OF  REPRESENTATIVE  DANA  ROHRABACHER 

Mr.  ROHRABACHER.  Thank  you,  Madam  Chairman. 

Today  is  the  first  day  of  hearings  in  this  Congress  on  the  subject 
of  DC  Statehood,  and  I  am  pleased  to  note  fi'om  the  prepared  testi- 
mony and  the  draft  amendments  I  have  seen  that  there  seems  to 
be  a  new  recognition  of  the  vahdity  of  a  number  of  points  the  mi- 
nority has  been  raising  in  regard  to  H.R.  51. 

Apparently  the  pro  statehood  side  is  now  ready  to  admit  that  the 
height  limitation  provision  of  the  bill  is  unconstitutional,  that  the 
23(1  amendment  needs  to  be  addressed  in  the  bill,  and  that  the 
Federal  payment  provisions  of  the  bill  are  inappropriate  and 
should  be  stricken.  That  is  progress  as  far  as  this  Congressman  is 
concerned. 

Of  course,  the  committee  majority  has  yet  to  acknowledge  the  va- 
lidity of  the  rest  of  our  points,  but  the  journey  of  a  thousand  miles 
begins  with  the  first  three  steps. 

I  also  must  note  that  there  appears  to  be  a  substantial  misunder- 
standing with  two  of  our  witnesses  today.  From  their  prepared  tes- 
timony— and  my  staff  has,  of  course,  explained  this  and  gone  over 
this  testimony — two  of  our  witnesses  today  appear  to  believe  that 
the  purpose  of  their  being  here  today  is  to  comment  on  specific 
amendments  to  H.R.  51  that  have  been  given  to  them. 

I  understand  from  you  via  my  staff.  Madam  Chairman,  that  it 
was  your  understanding  that  their  testimony  was  to  give  you  ideas 
to  help  in  the  drafting  of  the  amendments  and  that  you  have  not 
at  this  time  approved  the  wording  of  any  amendments. 

We  on  the  minority  side  were  not  provided  any  of  these  amend- 
ments until  late  last  night,  and  despite  our  repeated  requests  it 
looks  like  we  didn't  get  it  until  very  late  in  the  game. 

So  I  would  suggest,  Madam  Chairman,  that  oefore  we  begin  the 
testimony,  that  Mr.  Raskin  and  Mr.  Ebel  be  asked  to  confirm  that 
what  we  have  been  given,  what  we  are  discussing,  are  the  same 
amendments  that  they  refer  to  in  their  prepared  testimony,  and  if 
these  are  not  the  same  amendments,  I  would  ask  that  they  provide 
us  copies,  to  both  sides,  of  the  amendments  to  which  they  are  refer- 
ring, so  that  we  can  make  sure  we  are  all  talking  about  the  same 
amendments. 

With  that,  I  look  forward  to  this  hearing  but  also  to  the  debate 
which  will  be  a  national  debate  focused  right  here  in  this  commit- 
tee hearing  room. 

Thank  you  very  much,  Madam  Chairman. 

Ms.  Norton.  Thank  you,  Mr.  Rohrabacher. 

Reserving  objection  to  your  characterization  of  the  three  issues 
and  the  reason  they  are  being  submitted,  nevertheless,  let  me  say 
that,  as  a  lawyer  and  a  constitutional  scholar,  I  have  always  taken 
these  issues  seriously.  I  do  not  believe  that,  as  I  think  the  testi- 
mony will  demonstrate,  they  impose  any  impediment  to  statehood. 
But  the  minority  is  correct,  these  issues  need  to  be  addressed. 

As  to  the  draft  amendments  only  as  a  matter  of  courtesy  and 
comity  did  we  agree  that  the  amendments  should  be  given  to  you. 
Because  these  amendments  are  in  draft  form,  I  have,  myself,  not 
seen  them  and  looked  at  them,  and  so  I  would  only  ask  that  the 
minority  not  take  these  amendments  as  anything  but  very  first 
drafts,  because  I  believe  that  we  ought  to  have  heard — it  was  my 
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view  that  it  was  necessary  to  hear  from  these  witnesses,  who  have 
done  considerable  work,  before  framing  the  amendments  even  in 
second  or  third  drafts. 

I  see  that  another  Member  has  arrived,  my  very  good  friend,  Mr. 
John  Lewis,  and  I  ask  him  if  he  has  any  opening  remarks. 

Mr.  Lewis.  Thank  you  very  much.  Madam  Chairperson. 

STATEMENT  OF  REPRESENTATIVE  JOHN  LEWIS 

I  don't  have  a  prepared  statement,  but  let  me  say  that  I  am  de- 
lighted and  very  happy  to  be  here  to  participate  and  listen  as  we 
discuss  H.R.  51,  the  DC  Statehood  bill. 

As  one  who  has  fought  long  and  hard  for  civil  rights  and  for  self- 
determination,  for  the  right  of  all  people  to  have  some  say  and 
some  control  over  their  own  lives,  I  am  one  who  comes  from  a  little 
State,  the  State  of  Greorgia,  the  little  city  of  Atlanta,  in  the  heart 
of  the  South,  who  will  be  supporting  statehood  for  the  District  of 
Columbia,  and  I  look  forward  to  this  hearing. 

Thank  you. 

Ms.  Norton.  Thank  you  veiy  much,  Mr.  Lewis. 

Without  objection,  I  would  like  to  enter  the  opening  statements 
of  the  chairman  of  the  committee,  Pete  Stark,  and  wrmer  chair- 
man, Ronald  Dellums  into  the  record. 

[The  prepared  statement  of  Chairman  Stark  follows:] 
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OPENING  STATEMENT 

OF 

THE  HONORABLE  PETE  STARK 
CHAIRMAN,  COMMITTEE  ON  THE  DISTRICT  OF  COLUMBIA 

BEFORE  THE 

SUBCOMMITTEE  ON  JUDICIARY  AND  EDUCATION 

HEARINGS  ON  H.R.  51,  NEW  COLUMBIA  ADMISSION  ACT 

WEDNESDAY,  JULY  28,  1993       10:00  A.M. 


I  want  to  extend  my  gratitude  to  the  Chair  off  this 
Subcommittee,  the  Honorable  Eleanor  Holmes  Norton,  ffor  her 
diligence  in  bringing  the  statehood  issue  before  the 
Congress.  I  support  statehood  ffor  the  District  off  Columbia. 
It  is  an  issue  that  will  not  and  should  not  go  away  until  the 
residents  off  the  District  off  Columbia  are  granted  their  rightfful 
status  as  ffull  citizens  off  the  United  States. 


Statehood  is  by  no  means  a  matter  off  ffirst  impression 
ffor  Congress.  There  have  been  extensive  hearings  and  votes 
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before  this  Committee  in  the  past.  Today's  hearing  is  an 
opportunity  to  hear  from  witnesses  who  have  studied 
complex  and  technical  implications  of  statehood,  and  who  as 
I  understand  it,  will  offer  innovative  suggestions  for 
amending  H.R.  51  as  introduced.  If  statehood  is  to  become  a 
reality  and  more  than  a  matter  of  Congressional  discourse, 
certain  issues  must  be  resolved,  and  I  commend  these 
witnesses  for  their  role  in  that  process. 

Let  me  state  that  throughout  my  twenty  years  in  the 
Congress,  I  have  advocated  and  worked  toward  self- 
determination  for  citizens  of  the  District  of  Columbia.  Among 
my  first  projects  as  a  freshman  Member  of  Congress  in  1 973, 
I  co-sponsored  the  Home  Rule  Act  and  worked  hard  for  its 
passage.  I  have  maintained  my  home  away  from  home  in  the 
District  and  have  remained  steadfast  in  my  determination  to 
remove  Congress'  grip  on  the  District's  duly  elected 
government  and  its  citizens.   I  repeat  here  today  what  I  have 
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said  often  since  1973,  that  I  was  not  elected  by  my 
constituents  in  California  to  govern  the  District  of  Columbia. 
i  was  not  elected  by  the  citizens  of  California  to  make  sure 
that  every  law  passed  by  the  Council  and  Mayor  of  the 
District  of  Columbia  is  held  hostage  to  Congressional  layover 
and  the  threat  of  Congressional  veto. 


As  American  citizens,  the  people  of  the  District  of 
Columbia  have  every  right  to  govern  their  own  local  affairs 
and  to  have  their  views  represented  and  protected  by  their 
own  elected  officials.  We  should  respect  and  apply  that 
cornerstone  of  democratic  principle  here  in  our  Nation's 
Capital. 

I  look  forward  to  the  testimony  today  and  again  thank 
you  Madame  Chair  for  your  commitment  to  move  statehood 
forward  in  this  Congress. 
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Thank  you  Ms.  Chairwoman.  I  appreciate  the  opporhinity  to  make  this 
statement  on  this  most  important  topic.  I  will  continue  to  speak  out  on  the  issue 
of  Statehood  for  Washington,  D.C.  until  my  voice  is  no  longer  necessary. 

Ms.  Chairwoman,  I  have  served  as  a  Member  of  Congress  for  nearly  23 
years.  During  this  span  of  time,  I  have  joined  with  my  colleagues  in  defending 
the  rights  of  people  throughout  the  world.  In  these  23  years,  this  body  has 
accomplished  a  great  deal.  We  have  passed  numerous  dvil  rights  bills  protecting 
the  rights  of  all  Americans,  imposed  sanctions  against  South  Africa  thereby 
paving  the  way  for  a  democratic  nation,  and  established  Martin  Luther  King,  Jr's 
birthday  as  a  national  holiday. 

In  spite  of  these  accomplishments,  each  day  I  am  reminded  that  whatever 
good  we  do  for  people  here  and  throughout  the  world,  we  continue  to  ignore  the 
rights  of  over  six  himdred  thousand  people  in  the  nation's  Capital.  It  is 
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hypocritical  for  us  to  be  "the  world's  police  and  conscience"  when  we  will  not 
allow  the  people  of  the  District  of  Columbia  to  be  full  citizens  of  this  nation. 

Over  the  years  I  have  been  engaged  in  numerous  discussions  and  debates 
on  why  it  is  imperative  that  the  citizens  of  the  District  of  Columbia  become  equal 
participants  in  our  democracy.  I  have  talked  about  their  sons  and  daughters  who 
fight  and  die  in  our  wars  but  have  no  say  in  the  policy  for  which  they  fight.  I 
have  discussed  the  fact  that  these  citizens  are  taxed,  and  yet  they  have  no  voice  in 
how  their  taxes  are  spent.  It  seems  to  me  that  this  relationship  between  District 
residents  and  the  Federal  government  is  unfair  and  should  change  immediately. 

In  1971 1  was  assigned  to  serve  on  the  Committee  on  the  District  of 
Colximbia.  After  accepting  the  position,  I  realized  the  oppression  that  the  citizens 
of  the  District  of  Columbia  face  on  a  daily  basis.  I  then  decided  that  I  had  a 
responsibility  to  help  advance  democracy  for  all  United  States  citizens.  On  July 
6, 1971, 1  introduced  the  Statehood  Bill,  RR.  9599,  as  a  mechanism  to  correct  this 
inequity. 

In  1972,  this  Committee  took  a  step  to  make  the  residents  of  the  District  of 
Colim\bia  full  citizens  of  the  United  States  by  passing  P.L.  93-198,  the  Home  Rule 
Act  for  the  District  of  Columbia.  1  believed  then  that  this  was  only  the  beginning 
in  granting  full  democratic  rights  to  the  residents  of  this  dty.  I  knew  that 
Congress  could  not  dodge  the  issue  of  Statehood  forever. 

Since  1972  this  Committee  has  engaged  in  other  Statehood  hearings.  This 
Committee,  I  am  proud  to  say,  has  also  reported  out  legislation  recommending 
that  Statehood  be  granted  to  the  District  of  Columbia. 
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Again,  Ms.  Chairwoman,  for  nearly  23  years  I  have  heard  many 
argtiments  both  for  and  against  Statehood  for  Washington,  D.C.  Today,  I  am 
prepared  to  hear  the  these  arguments  one  more  time.  And  I  am  here  to  tell  you 
that  I  am  unwavered  in  my  commitment  to  the  principle  of  Statehood  for  the 
citizens  of  the  District  of  Columbia. 
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Ms.  Norton.  I  would  also  like  to  acknowledge  the  presence  of 
statehood  Senator  Florence  Pendleton  here  with  us  today. 

I  am  pleased  to  have  you  and  so  many  Washingtonians  here  to 
hear  this  testimony. 

May  I  call  the  first  two  witnesses:  Professor  Adam  Kurland,  asso- 
ciate professor,  Howard  University  Law  School,  who  received  his 
J.D.  in  1981  from  UCLA  and  is  a  former  assistant  U.S.  attorney 
for  the  Eastern  District  of  California;  Professor  Jamin  B.  Raskin, 
associate  professor  at  Washington  College  of  Law  at  American  Uni- 
versity, a  magna  cum  laude  graduate  of  Harvard  Law  School  and 
editor  of  the  Harvard  Law  Review,  a  former  assistant  attorney  gen- 
eral for  the  Commonwealth  of  Massachusetts,  and  a  well  known  ex- 
pert on  statehood  for  the  District  of  Columbia. 

I  am  pleased  to  welcome  you  both  to  these  hearings  and  very 
much  appreciate  the  time  and  effort  you  have  put  into  preparing 
testimony. 

Mr,  Raskin,  I  suppose,  is  to  go  first. 

PANEL  TWO,  CONSISTING  OF  JAMIN  B.  RASKIN,  ASSISTANT 
PROFESSOR  OF  LAW,  AMERICAN  UNIVERSITY,  WASfflNGTON, 
DC;  AND  ADAM  HARRIS  KURLAND,  ASSISTANT  PROFESSOR 
OF  LAW,  HOWARD  UNIVERSITY  SCHOOL  OF  LAW,  WASHING- 
TON, DC 

STATEMENT  OF  JAMIN  B.  RASKIN 

Mr.  Raskin.  Thank  you.  Madam  Chair,  Mr.  Rohrabacher,  Mr. 
Lewis. 

I  am  going  to  say  in  prose  form  what  the  prior  witnesses  said  so 
beautifully  in  poetry. 

I  appear  today  to  speak  on  behalf  of  amending  the  statehood  bill 
to  repeal  the  statute  organizing  the  Presidential  electoral  college  in 
the  District  of  Columbia  under  the  23d  amendment  of  the  Constitu- 
tion, Such  an  amendment  also  ought  to  provide  that  the  tiny  num- 
ber of  citizens  still  living  in  the  seat  of  government  after  New  Co- 
lumbia is  admitted  to  the  Union  should  be  given  the  right  to  vote 
absentee  in  Federal  elections  from  their  States  of  former  domicile, 
which  is  the  way  that  Congress  has  enfranchised  hundreds  of  thou- 
sands of  American  citizens  under  the  Overseas  Citizens  Voting 
Rights  Act.  I  believe  that  such  an  amendment  is  both  constitutional 
and  wisely  added. 

Let  me  say  at  the  outset  that  this  amendment  to  the  statehood 
bill  would  be  going  the  extra  mile  to  make  the  statehood  admission 
process  wrinkle-free.  If  one  reads  the  Constitution  as  a  whole,  as 
Judge  Ruth  Bader  Ginsburg  urged  us  to  do  in  her  confirmation 
hearings  last  week,  if  we  view  the  Constitution  as  a  freedom  char- 
ter dedicated  to  republican  institutions  for  all  of  our  people,  and  if 
we  look  at  the  situation  with  common  sense,  there  really  is  not 
much  of  a  problem  with  the  23d  amendment  which  provides  for 
three  electoral  college  votes  from  the  District  of  Columbia. 

On  the  same  day  that  Congress  admits  New  Columbia  to  the 
Union  this  session.  Madam  Chair,  Delegate  Norton  has  stated  that 
she  will  introduce  a  constitutional  amendment  repealing  the,  at 
that  point,  obsolete  23d  amendment.  Indeed,  I  think  that  an 
amendment  to  the  statehood  bill  could  formalize  her  intention  by 
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providing  for  expedited  consideration  on  the  floor  of  Congress  of 
just  such  a  constitutional  amendment. 

Now,  such  a  constitutional  amendment  would  sail  through  both 
Houses  of  Congress  and  States  in  a  matter  of  weeks,  if  not  days. 
There  would  be  no  political  constituency  to  oppose  it  since  every 
State  in  the  Union,  including  New  Columbia,  would  oppose  having 
a  handful  of  people  living  in  the  environs  of  the  White  House  cast- 
ing three  electoral  college  votes.  The  logic  of  repeal  would  be  abso- 
lutely compelling  as  the  original  purpose  of  the  23d  amendment  al- 
lowing the  several  hundred  thousand  residents  living  in  the  seat  of 
government  to  participate  in  Presidential  elections  would  be 
mooted  by  statehood. 

Anyone  who  looks  at  the  situation  impartially  must  concede  that 
repeal  would  be  a  mere  formality  during  this  session  of  Congress 
which  ends  long  before  the  next  Presidential  election.  Repealing 
the  23d  amendment  in  this  way  would  be  parallel  to  the  21st 
amendment's  repeal  in  1933  of  the  18th  amendment,  which  was 
the  prohibition  amendment  that  had  been  passed  14  years  earlier 
by  Congress,  except  that  repeal  in  this  case  would  be  less  con- 
troversial and  much  simpler. 

But  a  problem  has  been  suggested  by  my  colleague  and  friend. 
Professor  Kurland  from  Howard  University.  What  if,  following 
statehood,  protests  by  homeless  people  living  in  Lafayette  Park 
take  place  and  convince  enough  States  not  to  repeal  the  23d 
amendment  in  time  for  the  next  Presidential  election?  Of  course, 
homeless  people  living  in  Lafayette  Park  don't  have  that  kind  of 
national  influence,  and  to  me  it  seems  farfetched,  but  perhaps  it 
could  happen  or  perhaps,  for  other  logistical  reasons,  an  insuffi- 
cient number  of  States  will  repeal  in  time  for  the  next  Presidential 
election.  Would  we  not  then  have  a  Presidential  election  in  which 
fewer  than  100  citizens  left  in  the  constitutional  seat  of  govern- 
ment would  get  to  cast  three  electoral  college  votes?  This  would 
clearly  present  a  problem,  not  a  constitutional  problem  to  be  sure, 
but  a  problem  of  political  logic  and  fairness. 

Now  by  adding  an  amendment  to  repeal  the  statute  organizing 
the  electoral  college  in  the  District,  you  would  be  taking  even  this 
somewhat  farfetched  problem  seriously.  Luckily,  the  23d  amend- 
ment was  drafted  carefully,  in  such  a  way  that  it  is  not  self-execut- 
ing. Rather,  it  requires  Congress  to  legislate  procedures  for  orga- 
nizing a  Presidential  electoral  college  in  the  seat  of  government. 
Therefore,  as  part  of  the  Statehood  Admission  Act,  Congress  can 
simply  repeal  its  own  implementing  statute  that  is  necessary  to  ac- 
tivate the  electoral  college  in  the  District. 

Thus,  as  soon  as  the  underlying  purpose  of  the  23d  amendment 
is  vindicated  by  statehood.  Congress  may  use  its  discretionary  pow- 
ers under  the  23d  amendment  and  the  District  clause  to  unplug  the 
now  obsolete  machinery  for  organizing  the  District's  electoral  col- 
lege. This  is  precisely  the  meaning  and  effect  of  what  such  an 
amendment  would  do.  With  the  adoution  of  this  amendment,  once 
New  Columbia  is  admitted  there  will  be  no  chance  that  the  now 
radically  reduced  seat  of  government  would  organize  an  electoral 
college  even  before  the  23d  amendment  is  repealed. 

However,  Professor  Kurland  has  argued,  on  the  contrary,  that 
the  23d  amendment  is,  in  fact,  self-executing  and  that  it  would  be, 
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at  the  very  least,  troubling  to  repeal  the  Federal  statute  organizing 
the  electoral  college  as  part  of  the  Statehood  Admission  Act.  But 
I  am  not  troubled  at  all,  because  I  believe  that  such  statutory  re- 
peal is  perfectly  consistent  with  the  language,  the  history,  the  pur- 
pose, the  structure,  and  the  spirit  of  the  23d  amendment.  My  con- 
clusions are  in  general  accord  with  those  of  Prof.  Peter  Raven-Han- 
sen  of  Greorge  Washington  University  Law  School  and  Prof.  Philip 
Schrag  of  the  Georgetown  University  Law  Center. 

We  begin  with  the  language:  "The  23d  amendment  does  not  con- 
fer a  constitutional  right  upon  any  individual  citizen,  but  rather  it 
gives  the  'district  constituting  the  seat  of  government'  the  right  to 
appoint  electors  but  only  'in  such  manner  as  the  Congress  may  di- 
rect.' Thus,  the  District  is  whollv  dependent  upon  Congress  for  im- 
plementation of  an  electoral  college.  Furthermore,  section  2  of  the 
amendment  gives  Congress  the  exclusive  power  to  'enforce  this  ar- 
ticle by  appropriate  legislation.'" 

The  legislative  history  of  the  23d  amendment  strengthens  this 
plain  reading  of  the  indispensable  role  of  Congress  in  organizing 
the  electoral  college.  As  Professor  Schrag  has  pointed  out,  the  fol- 
lowing colloquy  during  the  House  floor  debate  on  the  23d  amend- 
ment supports  the  proposition  that  the  amendment  is  not  self-exe- 
cuting: 

"Mr.  Rogers  of  Colorado:  If  the  Congress  fails  to  take  any  action 
whatsoever,  the  people  would  not  be  permitted  to  vote  in  the  Dis- 
trict of  Columbia? 

"Mr.  Meader:  I  think  it  would  take  affirmative  action  by  the  Con- 
gpress  before  anyone  could  vote  for  electors  in  the  District  of  Colum- 
bia. 

"Mr.  Rogers  of  Colorado:  I  agree." 

Professor  Raven-Hansen  has  also  pointed  out  that  the  23d 
amendment  makes  implementation  permissive  and  that  Congpress 
rejected  a  proposed  amendment  reading,  "in  such  manner  and 
under  such  regulations  as  the  Congress  shall  provide"  in  favor  of 
the  final  version  reading,  "as  the  Congress  may  direct." 

In  a  structural  sense,  therefore,  the  23d  amendment  was  drafted 
to  track  the  language  of  article  II,  section  1,  which  states  that, 
"Each  State  shall  appoint,  in  such  manner  as  the  legislature  there- 
of may  direct,  a  number  of  electors"  equal  to  the  number  of  Sen- 
ators and  Representatives  that  the  State  has.  Indeed,  the  House  re- 
port accompanying  the  23d  amendment  stated  that,  "The  language 
follows  closely  the  language  of  article  II  of  the  Constitution." 

The  23d  amendment  thus  makes  Congress  serve  the  exact  same 
function  for  the  District  in  Presidential  elections  that  State  legisla- 
tures play  for  the  States.  Thus,  just  as  State  legislatures  have  full 
plenary  power  to  organize  electoral  colleges  in  the  States,  so  does 
Congress  have  such  power  for  the  District.  States  may  exercise  this 
plenary  power  by  not  organizing  an  electoral  college  and  thus  de- 
clining to  cast  electoral  votes,  a  perhaps  self-defeating  but  perfectly 
constitutional  course  of  action  for  which  there  is  clear  historical 
precedent. 

As  Professor  Kurland  himself  concedes,  it  happened  in  1789 
when  New  York  declined  to  participate  in  the  Nation's  Presidential 
election.  Nowhere  was  this  alleged  to  be  unconstitutional,  and, 
even  if  it  had  been,  there  is  simply  no  constitutional  remedy  avail- 
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able  to  citizens  of  States  whose  legislatures  choose  not  to  provide 
Presidential  electors.  The  constitutional  assumption  is  that  State 
legislatures  are  the  best  guardians  of  the  individual  political  inter- 
ests of  the  States,  and  the  same  constitutional  assumption  holds 
true  for  Congress  and  the  District. 

As  Charles  Pinckney,  a  member  of  the  Constitutional  Conven- 
tion, put  it  in  1800,  "By  the  Constitution,  electors  of  a  President 
are  to  be  chosen  in  the  manner  directed  by  the  State  legislatures." 
This  is  all  that  is  said.  In  case  the  State  legislatures  reftise  to 
make  these  directions,  there  is  no  power  to  compel  them.  The  Con- 
stitution plainly  leaves  it  to  the  States  to  take  care  of  themselves, 
and  surely  this  makes  sense.  After  all,  if  a  State  refuses  to  compose 
an  electoral  college,  the  only  injured  party  is  the  State  itself.  Since 
Congress  is  acting  as  the  State  authority  for  the  District,  its  repeal 
of  the  electoral  college  statute  would  constitute  a  perfectly  rational 
use  of  its  power. 

It  is  clear  that  Congress  understood  from  the  beginning  that 
through  the  23d  amendment  it  was  acting  in  the  manner  of  a  State 
legislature — ^that  is,  permissively  and  with  discretion.  On  April  3, 
1961,  the  23d  amendment  became  part  of  the  Constitution  after 
ratification  by  three-quarters  of  the  States,  but  Congress  did  not 
act  to  enforce  the  amendment  until  6  months  later  when,  on  Octo- 
ber 4,  1961,  it  passed  legislation  defining  the  operation  of  the  elec- 
toral college  in  the  District.  As  Professor  Schrag  observes,  it  seems 
clear  that  in  a  Presidential  election  taking  place  prior  to  passage 
of  this  legislation,  the  District  would  not  have  been  able  to  partici- 
pate. 

However,  Professor  Kurland  has  argued  that  this  6  months  lapse 
between  enactment  of  the  amendment  and  passage  of  the  imple- 
menting statute  is  "constitutionally  irrelevant"  because  no  Presi- 
dential election  could  have  taken  place  during  that  period.  If  he  is 
right  about  that,  then  he  certainly  must  agree  that  the  absence  of 
implementing  legislation  now  is  constitutionally  irrelevant  at  all 
times  except  for  Presidential  elections  themselves.  But,  as  we  have 
just  seen,  there  is  no  more  of  a  constitutional  obligation  upon  Con- 
gress to  organize  an  electoral  college  for  the  District  than  there  is 
for  the  State  of  New  York  or  any  other  State  to  organize  one. 

But  Kurland  disputes  this  interpretation  of  the  meaning  and 
structure  of  the  23d  amendment.  He  analogizes  the  23d  amend- 
ment instead  to  the  15th  amendment's  self-executing  g^uarantee  of 
a  racially  unconditioned  right  to  vote,  but  to  assess  the  validity  of 
this  claim  we  must  compare  the  language  of  the  amendments. 

The  15th  amendment  states  in  no  uncertain  terms  that  the  right 
of  citizens  of  the  United  States  to  vote  shall  not  be  denied  or 
abridged  by  the  United  States  or  by  any  State  on  account  of  race. 
The  23d  amendment,  on  the  other  hand,  states  that  the  District 
shall  appoint  in  such  manner  as  the  Congress  may  direct  several 
Presidential  electors.  Nowhere  does  the  23d  amendment  confer 
rights  upon  citizens  or  even  mention  the  word  "citizens." 

Finally,  repeal  of  the  implementing  statute  is  plainly  compatible 
with  the  overriding  purpose  and  spirit  of  the  23d  amendment 
which  was  created  to  allow  the  District,  whose  citizens  had  never 
before  voted  in  Presidential  elections,  a  congressionally  approved 
mechanism  for  having  its  citizens  vote  for  President.  This  purpose 
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will  be  vindicated  and,  indeed,  greatly  surpassed  by  New  Colum- 
bia's statehood.  The  true  object  of  the  23d  amendment  procedures 
were  the  hundreds  of  thousands  of  former  DC  residents  now  living 
in  New  Columbia.  They  will  all  be  much  better  off  under  statehood 
even  from  the  narrow  perspective  of  Presidential  elections.  Why? 
This  is  for  three  reasons. 

First,  the  citizens  of  New  Columbia  will  be  allowed  to  provide  the 
number  of  electors  in  Presidential  elections  to  which  all  other 
States  are  constitutionally  entitled  under  article  II.  This  is  in  con- 
trast to  the  situation  under  the  23d  amendment  which  limits  the 
District's  electoral  college  to  the  size  of  that  of  the  smallest  State. 

Second,  the  23d  amendment  now  makes  no  provision  for  the  Dis- 
trict's participation  in  a  so-called  contingent  Presidential  election 
in  the  House  of  Representatives  in  the  event  that  no  candidate 
wins  a  maiority  of  the  electoral  college.  This  is  a  glaring  defect  that 
was  revealed  last  year  when  it  looked  as  though  Ross  Perot's  can- 
didacy might  throw  the  1992  Presidential  election  into  the  House. 

Finally,  Decause  the  23d  amendment  is  patterned  after  article  II 
and  is  not  self-executing,  the  District's  residents  are  always  at  the 
mercy  of  Congress,  a  legislative  body  elected  by  other  people's  rep- 
resentatives, when  it  comes  to  their  participation  in  Presidential 
elections.  As  part  of  a  State,  New  Columbia's  citizens  will  be  able 
to  depend  on  their  own  legislature  to  organize  their  electoral  col- 
lege. 

Under  such  a  proposed  amendment.  Congress  would  exercise  its 
plenary  authority  over  the  District  by  giving  the  tiny  number  of 
people  still  living  in  the  seat  of  government  the  right  to  vote  absen- 
tee in  Federal  elections  from  the  States  that  they  lived  in  prior  to 
residency  in  the  Capital.  For  the  same  reasons  outlined  above, 
these  Capital  residents  would  be  in  a  much  better  position  voting 
in  a  State  for  President  than  voting  in  the  District. 

It  is  worth  remarking  that  Congress  has  already  enfranchised 
hundreds  of  thousands  of  citizens  in  their  former  State  domiciles 
in  exactly  this  way  through  the  Overseas  Citizens  Voting  Rights 
Act.  It  is  also  worth  remarking  that  residents  of  the  District  contin- 
ued to  vote  in  Federal  elections  in  Maryland  and  Virginia  between 
1792  and  1800.  Thus,  under  this  plan  no  citizen  would  be 
disenfranchised  and  everyone  would  continue  to  vote  in  Presi- 
dential elections  on  arguably  much  better  terms.  Congress  could 
then  move  to  repeal  the  23d  amendment  without  any  fear  that  an 
unanticipated  delay  would  bring  about  the  casting  of  three  electoral 
college  votes  by  a  mere  handful  of  people. 

The  fallacy  in  Professor  Kurland's  argument  lies  in  his  assump- 
tion that  there  are  American  citizens  who  have  a  personal  constitu- 
tional right  to  live  and  vote  in  the  Federal  seat  of  government,  but 
no  citizen  has  a  constitutional  right  to  live  or  vote  in  the  seat  of 
government.  Thus,  neither  a  citizen  drawn  into  the  new  boundaries 
of  New  Columbia  nor  a  seat  of  government  resident  enfranchised 
in  his  or  her  prior  State  for  Federal  elections  would  have  standing 
to  sue.  Whom  would  they  sue,  and  what  would  their  cause  of  action 
be?  They  have  neither  a  relevant  constitutional  right  nor  a  cog- 
nizable injury. 

Indeed,  one  cannot  conceive  of  a  greater  example  of  judicial  activ- 
ism than  a  court  ordering  Congress  to  use  its  exclusive  plenary 
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power  under  the  District  clause  in  the  23d  amendment  in  such  a 
way  as  to  defeat  Congress's  use  of  its  exclusive  power  to  admit 
States.  Against  such  a  dubious  background  for  lawsuit,  Congress, 
in  admitting  New  Columbia  and  repealing  the  electoral  college 
statute,  would  be  employing  well  established  constitutional  powers, 
the  power  to  admit  States  and  guarantee  to  them  a  republican 
form  of  government  and  the  power  to  define  the  scope  and  char- 
acter of  voting  rights  and  domicile  in  the  seat  of  government. 

It  would  be  ironic  if  the  Constitution,  which  has  never  been  read 
to  confer  political  rights  on  citizens  living  in  the  District,  were  now 
to  be  read  in  such  a  wav  precisely  to  defeat  their  passage  into 
statehood  and  full  political  equality. 

Professor  Kurland  uses  the  23a  amendment  to  make  the  argu- 
ment that  New  Columbia  should  be  the  only  State  in  history  to  be 
admitted  by  constitutional  amendment — that  is,  by  a  two-thirds 
vote  of  both  Houses  of  Congress  and  ratification  by  three-fourths 
of  the  States  rather  than  by  a  simple  maiority  vote  of  both  Houses. 
Of  course,  this  method  makes  the  already  formidable  challenge  of 
statehood  near  impossible  to  achieve.  Many  States,  perhaps  most 
of  them,  never  would  have  gotten  into  the  Union  with  such  steep 
odds. 

At  any  rate,  even  Professor  Kurland  does  not  say  that  this  solu- 
tion is  constitutionally  compelled.  Rather,  he  finds  it  "more 
civically  responsible."  But  I  think  it  is  much  less  responsible  to  ad- 
vocate a  "solution"  which  leads  to  the  continuing  disenfranchise- 
ment  of  hundreds  of  thousands  of  Americans  and  which  makes 
their  coming  into  real  political  equality  as  a  community  virtually 
impossible. 

Surely  the  Framers,  who  anticipated  voting  rights  for  the  citizens 
of  the  Capital,  never  believed  that  any  State  would  have  to  win 
super-majorities  of  Congress  and  of  the  States  to  gain  admission  to 
the  Union.  The  Constitution  is  not  a  straitiacket  against  democ- 
racy. It  must  be  read  as  a  whole,  and  here  the  whole  and  the  spe- 
cific parts  are  in  perfect  agreement.  Congress  has  the  authority  to 
repeal  the  statute  organizing  the  electoral  college  in  the  seat  of 
government  and  to  permit  those  citizens  remaining  in  the  shrunk- 
en District  of  Columbia  to  vote  absentee  in  their  former  States  of 
domicile.  I  think  that  this  is  an  excellent  solution  to  an  essentially 
minor  problem. 

Thank  you.  Madam  Chair. 

[The  prepared  statement  of  Mr.  Raskin  with  attachments  follow:! 
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Madame  Chair,  Members  of  the  Committee,  I  appear  today  to 
speak  on  behalf  of  amending  H.R.  51  to  repeal  the  statute 
organizing  the  presidential  electoral  college  in  the  District  of 
Columbia.   I  conclude  this  amendment  is  both  constitutional  and 
wisely  crafted. 

Let  me  say  at  the  outset  that  this  amendment  is  going  the 
extra  mile  to  make  the  statehood  admission  process  wrinkle-free. 
If  one  reads  the  Constitution  as  a  whole,  as  Judge  Ruth  Bader 
Ginsburg  urged  us  to  do  in  her  confirmation  hearings  last  week; 
if  we  view  the  Constitution  as  a  freedom  charter  dedicated  to 
republican  institutions  for  all  of  our  people;  and  if  we  look  at 
the  situation  with  common  sense,  there  really  is  not  much  of  a 
problem  here.   On  the  same  day  Congress  admits  New  Columbia  to 
the  Union  this  Session,  Delegate  Norton  has  stated  that  she  will 
introduce  a  Constitutional  amendment  repealing  the  at-that-point 
obsolete  Twenty-third  Amendment,  which  provides  for  three 
electoral  college  votes  from  the  District  of  Columbia.   Indeed, 
this  amendment  would  formalize  her  intention  by  providing  for 
expedited  consideration  of  such  a  Constitutional  amendment. 

Such  a  Constitutional  amendment  will  sail  through  both 
houses  of  Congress  and  the  states  in  a  matter  of  weeks,  if  not 
days.   There  would  be  no  political  constituency  to  oppose  it, 
since  every  state  in  the  union,  including  New  Columbia,  would 
oppose  having  a  handful  of  people  living  in  the  environs  of  the 
White  House  casting  three  electoral  college  votes.   The  logic  of 
repeal  would  be  absolutely  compelling,  as  the  original  purpose  of 
the  Twenty-third  amendment  —  allowing  the  several  hundred 
thousand  American  citizens  living  in  the  Seat  of  government  to 
participate  in  presidential  elections  —  would  be  mooted  by 
statehood.   Anyone  who  looks  at  the  situation  impartially  must 
concede  that  repeal  would  be  a  mere  formality  during  this  session 
of  Congress,  which  ends  long  before  the  next  presidential 
election.   Repealing  the  Twenty-third  amendment  would  thus  be 
parallel  to  the  Twenty-first  amendment's  repeal  of  the  Eighteenth 
eimendment,  the  Prohibition  amendment  that  had  been  passed 
fourteen  years  earlier,  except  that  repeal  in  this  case  would  be 
less  controversial  and  much  simpler. 

But,  a  problem  has  been  suggested  by  my  friend  Professor 
Kurland  from  Howard  University.   What  if,  following  statehood, 
protests  by  homeless  people  living  in  Lafayette  Park  take  place 
and  convince  enough  states  not  to  repeal  the  Twenty-third 
amendment  in  time  for  the  next  presidential  election?   Of  course, 
homeless  people  living  in  Lafayette  Park  don't  have  that  kind  of 
national  influence,  and  this  seems  farfetched.   But  perhaps  it 
could  happen,  or  perhaps  for  logistical  reasons,  an  insufficient 
number  of  states  will  repeal  in  time  for  the  next  presidential 
election.   Would  we  not  then  have  a  presidential  election  in 
which  fewer  than  one  hundred  citizens  living  in  the 
Constitutional  Seat  of  government  would  get  to  cast  three 
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electoral  college  votes?   This  would  clearly  present  a  problem  — 
not  a  Constitutional  problem,  to  be  sure  —  but  a  problem  of 
political  logic  and  fairness. 

By  introducing  this  amendment,  Congresswoman  Norton  has 
taken  even  this  somewhat  farfetched  problem  seriously  and  found 
an  excellent  solution  for  it.   Luckily,  the  Twenty-third 
amendment  was  drafted  carefully,  in  such  a  way  that  it  is  not 
self-executing.   Rather,  it  requires  Congress  to  legislate 
procedures  for  organizing  a  presidential  electoral  college  in  the 
Seat  of  government.   Therefore,  as  part  of  the  statehood 
admission  act.  Congress  can  simply  repeal  its  own  implementing 
statute  that  is  necessary  to  activate  the  electoral  college  in 
the  Seat  of  government.   Thus,  as  soon  as  the  underlying  purpose 
of  the  Twenty-third  amendment  is  vindicated  by  statehood, 
Congress  may  use  its  discretionary  powers  under  the  Twenty-third 
amendment  and  the  District  Clause  to  unplug  the  now-obsolete 
machinery  for  organizing  the  District's  electoral  college.   This 
is  precisely  the  meaning  and  effect  of  the  amendment  at  issue. 
With  the  addition  of  this  amendment,  once  New  Columbia  is 
admitted,  there  will  be  no  chance  that  the  now  radically  reduced 
Seat  of  government  will  organize  an  electoral  college,  even 
before  the  twenty-third  amendment  is  repealed. 

However,  Professor  Kurland  has  argued,  on  the  contrary, 
that  the  Twenty-third  amendment  is  in  fact  self-executing  and 
that  it  would  be  at  the  very  least  "troubling"  to  repeal  the 
federal  statute  organizing  the  electoral  college  as  part  of  the 
statehood  admission.   But  I  am  not  troubled  at  all  because  I 
believe  that  such  a  statutory  repeal  is  perfectly  consistent  with 
the  language,  history,  purpose,  structure  and  spirit  of  the 
Twenty-third  amendment.   My  conclusions  are  in  general  accord 
with  those  of  Professors  Peter  Raven-Hansen  and  Professor  Philip 
Schrag  of  the  Georgetown  University  Law  Center. 

We  begin  with  the  language.   The  Twenty-third  amendment  does 
not  confer  a  Constitutional  right  to  vote  upon  any  individual 
citizen,  but  rather  gives  the  "District  constituting  the  seat  of 
government"  the  right  to  appoint  electors,  but  only  "in  such 
manner  as  the  Congress  may  direct."   Thus,  the  District  is  wholly 
dependent  upon  Congress  for  implementation  of  an  electoral 
college.   Furthermore,  Section  2  of  the  amendment  gives  Congress 
the  exclusive  power  to  "enforce  this  article  by  appropriate 
legislation. " 

The  legislative  history  of  the  Twenty-third  amendment 
strengthens  this  plain  reading  of  the  indispensable  role  of 
Congress  in  organizing  the  electoral  college  in  the  District.   As 
Professor  Schrag  has  pointed  out,  the  following  colloquy  during 
the  House  floor  debate  on  the  Twenty-third  amendment  supports  the 
proposition  that  the  amendment  is  not  self -executing: 

Mr.  Rogers  of  Colorado.  ...[I]f  the  Congress  fails  to  take 
any  action  whatsoever,  the  people  would  not  be  permitted  to 
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vote  in  the  District  of  Columbia? 

Mr.  Header.   I  thinJc  it  would  take  affirmative  action  by  the 

Congress  before  anyone  could  vote  for  electors  in  the 

District  of  Columbia.... 

Mr.  Rogers  of  Colorado.   I  agree.... ^ 

Professor  Raven-Hansen  has  also  pointed  out  that  the  Twenty-third 
amendment  "makes  implementation  permissive"  and  that  Congress 
"rejected  a  proposed  amendment  reading  ' in  such  manner  and  under 
such  regulations  as  the  Congress  shall   provide'  in  favor  of  the 
final  version  reading  'as  the  Congress  may   direct.'"^ 

In  a  structural  sense,  therefore,  the  Twenty-third  amendment 
was  drafted  to  track  the  language  of  Article  II,  section  1,  which 
states  that  "Each  State  shall  appoint,  in   such  Manner  as   the 
Legislature   thereof  may  direct,    a  Number  of  Electors"  egual  to 
the  number  of  Senators  and  Representatives  the  state  has.   The 
Twenty-third  amendment  thus  makes  Congress  serve  the  exact  same 
function  for  the  District  in  presidential  elections  that  state 
legislatures  play  for  the  states.   Thus,  just  as  state 
legislatures  have  full  "plenary  power"'^  to  organize  electoral 
colleges  in  the  states,  so  does  Congress  have  such  power  for  the 
District.   States  may  exercise  this  plenary  power  by  not 
organizing  an  electoral  college  and  thus  declining  to  cast 
electoral  votes,  a  perhaps  self-defeating  but  perfectly 
Constitutional  course  of  action  for  which  there  is  clear 
historical  precedent.   As  Professor  Kurland  himself  concedes,  it 
happened  in  1789  when  New  York  declined  to  participate  in  the 
national  presidential  election.*   Nowhere  was  this  alleged  to  be 
unconstitutional,  and  even  if  it  had  been,  there  is  simply  no 
Constitutional  remedy  available  to  citizens  of  states  whose 
legislatures  choose  not  to  provide  presidential  electors.   The 
Constitutional  assumption  is  that  state  legislatures  are  the  best 
guardians  of  the  individual  political  interests  of  the  states, 
and  the  same  Constitutional  assumption  holds  true  for  Congress 
and  the  District. 

As  Charles  Pinckney,  a  member  of  the  Constitutional 
Convention,  put  it  in  the  year  1800:  "By  the  Constitution, 
Electors  of  a  President  are  to  be  chosen  in  the  manner  directed 
by  the  State  Legislatures — this  is  all  that  is  said.   In  case  the 
State  Legislatures  refuse  to  make  these  directions  there  is  no 


^  106  Cong.  Rec.  12,550  (1960). 

^  Peter  Raven-Hansen,  The  Constitutionality  of  D.C. 
Statehood,  60  George  Washington  Law  Review  160,  187-88  (1991) 

^  See  McPherson   v.    Blacker,    146  U.S.  1  (1892). 

*  See   Kurland  at  495. 
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power  to  compel  them...."'   The  Constitution  plainly  leaves  it 
to  the  states  to  take  care  of  themselves,  and  surely  this  makes 
sense;  after  all,  if  a  state  refuses  to  compose  an  electoral 
college,  the  only  injured  party  is  the  state  itself.   Since 
Congress  is  acting  as  the  state  authority  for  the  District,  its 
repeal  of  the  electoral  college  statute  would  constitute  a 
perfectly  rational  use  of  its  Constitutional  power. 

It  is  clear  Congress  understood  from  the  beginning  that, 
through  the  Twenty-third  amendment,  it  was  acting  in  the  manner 
of  a  state  legislature  —  that  is,  permissively  and  with 
discretion.   On  April  3,  1961,  the  Twenty-third  amendment  became 
part  of  the  Constitution  after  its  ratification  by  three-fourths 
of  the  states.^   But  Congress  did  not  act  to  enforce  the 
amendment  until  six  months  later  when,  on  October  4,  1961,  it 
passed  legislation  defining  the  operation  of  the  electoral 
college  in  the  District  of  Columbia.^   As  Professor  Schrag 
observes,  it  seems  clear  that  had  a  presidential  election  taken 
place  prior  to  passage  of  this  legislation,  "the  District  would 
not  have  been  able  to  participate."® 

However,  Professor  Kurland  has  argued  that  this  six-month 
lapse  between  enactment  of  the  Twenty-third  amendment  and  passage 
of  the  implementing  legislation  is  "Constitutionally  irrelevant" 
because  no  presidential  election  could  have  taken  place  during 


^  See   Raven-Hansen  at  187. 

^  See  S.  Rep.  No.  869,  87th  Cong.,  1st  Sess.  10  (1961).   The 
full  text  of  the  Amendment  reads: 

Section  1.  The  District  constituting  the  seat  of 
Government  of  the  United  States  shall  appoint  in  such 
manner  as  the  Congress  may  direct: 

A  number  of  electors  of  President  and  Vice 
President  equal  to  the  whole   number  of  Senators  and 
Representatives  in  Congress  to  which  the  District  would 
be  entitled  if  it  were  a  State,  but  in  no  event  more 
than  the  least  populous  state;  they  shall  be  in 
addition  to  those  appointed  by  the  States,  but  they 
shall  be  considered,  for  the  purposes  of  the  election 
of  President  and  Vice  President,  to  be  electors 
appointed  by  a  State;  and  they  shall  meet  in  the 
District  and  perform  such  duties  as  provided  by  the 
twelfth  article  of  amendment. 

Section  2.  The  Congress  shall  have  power  to  enforce 
this  article  by  appropriate  legislation. 

"^  Act  of  Oct.  4,  1961,  Pub.  L. No. 87-389, Sec.  1(1)  ,  75  Stat. 
817,  817  (codified  as  amended  at  D.C.  CODE  ANN.  1-1301  (1987)). 

®  Schrag,  supra  note  6  at  349. 
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that  period.'   If  he  is  right  about  that,  then  he  certainly  must 
agree  that  the  absence  of  implementing  legislation  now  is 
"Constitutionally  irrelevant"  at  all  times  except  for 
presidential  elections  themselves.   But,  as  we  have  just  seen, 
there  is  no  more  of  a  Constitutional  obligation  upon  Congress  to 
organize  an  electoral  college  for  the  District  than  there  is  for 
the  state  of  New  York  to  organize  one. 

But  Kurland  disputes  this  interpretation  of  the  meaning  and 
structure  of  the  Twenty-third  amendment.   He  analogizes  the 
Twenty-third  amendment  instead  to  the  fifteenth  amendment's  self- 
executing  "'guarantee  of  a  racially  unconditioned  right  to 
vote...'"^°   But,  to  assess  the  validity  of  this  claim,  we  must 
compare  the  language  of  these  two  amendments.   The  Fifteenth 
amendment  states  in  no  uncertain  terms  that:  "The  right  of 
citizens   of  the  United  States  to  vote  shall  not  be  denied  or 
abridged  by  the  United  States  or  by  any  State  on  account  of  race, 
color,  or  previous  condition  of  servitude.  "■'^■'^  The  Twenty-third 
amendment,  on  the  other  hand,  states  that:  "The  District"  shall 
appoint  "in  such  manner  as  the  Congress   may  direct"  several 
presidential  electors.   Nowhere  does  the  Twenty-third  amendment 
confer  rights  upon  citizens  or  even  mention  citizens. 

Finally,  repeal  of  the  implementing  statute  is  plainly 
compatible  with  the  overriding  purpose  and  spirit  of  the  Twenty- 
third  amendment,  which  was  created  to  allow  the  District,  whose 
citizens  had  never  before  voted  in  presidential  elections,  a 
Congressionally-approved  mechanism  for  having  its  citizens  vote 
for  president.   This  purpose  will  be  vindicated  and  indeed 
greatly  surpassed  by  New  Columbia  statehood.   The  true  object  of 
the  Twenty-third  amendment ' s  procedures  were  the  hundreds  of 
thousands  of  former  D.C.  residents  now  living  in  New  Columbia. 
They  will  all  be  much  better  off  under  statehood  even  from  the 
narrow  perspective  of  presidential  elections.   This  is  for  three 
reasons. 

First,  the  citizens  of  New  Columbia  will  be  al.lowed  to 
provide  the  number  of  electors  in  presidential  elections  to  which 
all  other  states  are  Constitutionally  entitled  under  Article  II, 
Section  I.   This  is  in  contrast  to  the  situation  under  the 
Twenty-third  amendment,  which  limits  the  District's  electoral 
college  to  the  size  of  that  of  the  smallest  state.   Second,  the 
Twenty-third  amendment  now  makes  no  provision  for  the  District's 
participation  in  a  so-called  "contingent"  presidential  election 
in  the  House  of  Representatives  in  the  event  that  no  candidate 
wins  a  majority  of  the  electoral  college.   This  is  a  glaring 


'  Kurland  at  490. 


^°  Kurland  at  488  (guoting  Laurence  H.  Tribe,  American 
Constitutional  Law  Sees.  5-14  at  335  &  n.2.) 
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defect  that  was  revealed  last  year  when  it  looked  as  if  Ross 
Perot's  candidacy  might  throw  the  1992  presidential  election  into 
the  House.   Finally,  because  the  Twenty-third  amendment  is 
patterned  after  Article  II,  Section  I  and  is  not  self -executing, 
the  District's  residents  are  always  at  the  mercy  of  Congress,  a 
legislative  body  elected  by  other  people's  representatives,  when 
it  comes  to  their  participation  in  presidential  elections.   As 
part  of  a  state,  New  Columbia's  residents  will  be  able  to  depend 
on  their  own  state  legislature  to  organize  their  electoral 
college. 

Furthermore,  under  the  proposed  amendment.  Congress  would 
exercise  its  plenary  authority  over  the  District  by  giving  the 
tiny  number  of  people  still  living  in  the  Seat  of  government  the 
right  to  vote  absentee  in  federal  elections  from  the  states  they 
lived  in  prior  to  residency  in  the  capital.   For  the  same  reasons 
outlined  above,  these  capital  residents  would  be  in  a  much  better 
position  voting  in  a  state  for  president  than  voting  in  the 
District. ^^   It  is  worth  remarking  that  Congress  has  already 
enfranchised  hundreds  of  thousands  of  citizens  in  their  former 
state  domiciles  in  exactly  this  way  through  the  Overseas  Citizens 
Voting  Rights  Act.^^   Thus,  no  citizen  would  be  disenfranchised 
by  this  arrangement,  and  everyone  would  continue  to  vote  in 
presidential  elections,  on  arguably  much  better  terms. ^* 
Congress  could  then  move  to  repeal  the  Twenty-third  amendment 
without  fear  that  any  unanticipated  delays  would  bring  about  the 
casting  of  three  electoral  college  votes  by  a  mere  handful  of 
people. 

The  fallacy  in  Professor  Kurland's  argument  lies  in  his 
assumption  that  there  are  American  citizens  who  have  a  personal 
Constitutional  right  to  live  and  vote  in  the  federal  Seat  of 
government.   But  no  citizen  has  a  Constitutional  right  to  live  or 
vote  in  the  Seat  of  government.   Thus,  neither  a  citizen  drawn 
into  the  new  boundaries  of  New  Columbia  nor  a  Seat  of  government 
resident  enfranchised  in  his  or  her  prior  state  for  presidential 
elections  would  have  standing  to  sue.   Who  would  they  sue  and 
what  would  their  cause  of  action  be?   They  have  neither  a 
relevant  Constitutional  right  nor  a  cognizable  injury.   Against 
such  a  dubious  background  for  a  lawsuit,  Congress,  in  admitting 
New  Columbia  and  repealing  the  electoral  college  statute,  would 
be  employing  well  established  Constitutional  powers:  the  power  to 
admit  states  and  guarantee  to  them  a  republican  form  of 


^^  Moreover,  under  the  New  Columbia  Constitution,  they  could 
also  choose  to  affiliate  with  the  new  state  for  purposes  of 
voting  if  they  so  chose.  See   Constitution  for  the  State  of  New 
Columbia.  1110,  1  D.C.  Code  ann.  117,  177  (Supp.  1990). 

^^  See  Overseas  Citizens  Voting  Rights  Act  of  1975,  Pub.  L. 
No.  94-203,  89  Stat.  1142. 
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government;  and  the  power  to  define  the  scope  and  character  of 
voting  rights  and  domicile  in  the  Seat  of  government. 

The  admission  of  New  Columbia,  the  repeal  of  the  D.C. 
electoral  college  statute,  and  the  enfranchisement  of  remaining 
D.C.  residents  in  the  states  for  the  purposes  of  federal 
elections,  are  all  perfectly  Constitutional  and  impervious  to 
attack.  Indeed,  it  would  be  ironic  if  the  Constitution,  which  has 
never  been  read  to  confer  political  rights  on  citizens  living  in 
the  District  of  Columbia,  were  now  to  be  read  in  this  way, 
precisely  to  defeat  their  passage  into  statehood  and  full 
political  equality. 

Professor  Kurland  uses  the  Twenty-third  amendment  to  make 
the  argument  that  New  Columbia  should  be  the  only  state  in 
American  history  to  be  admitted  by  Constitutional  amendment,  that 
is  by  a  two-thirds  vote  of  both  houses  of  Congress  and 
ratification  by  three-fourths  of  the  states,  rather  than  by  a 
simple  majority  vote  of  both  Houses.   Of  course,  this  method 
makes  the  already  formidable  challenge  of  statehood  near- 
impossible  to  achieve.  Many  states,  perhaps  most  of  them,  never 
would  have  gotten  into  the  Union  with  such  steep  odds.   At  any 
rate,  even  Professor  Kurland  does  not  say  this  solution  is 
Constitutionally  compelled.   Rather,  he  finds  it  more  "civically 
responsible."   But  I  think  it  is  much  less   responsible  to 
advocate  a  "solution"  which  leads  to  the  continuing 
disenfranchisement  of  hundreds  of  thousands  of  Americans  and 
which  makes  their  coming  into  real  political  equality  as  a 
community  virtually  impossible.   Surely  the  Framers  of  the 
Constitution,  who  anticipated  voting  rights  5or  the  citizens  of 
the  capital,  never  believed  that  any  state  would  have  to  win 
super-majorities  of  Congress  and  of  the  states  to  gain  admission 
to  the  Union.   The  Constitution  is  not  a  straight  jacket  against 
democracy.   It  must  be  read  as  a  whole,  and  here  the  whole  and 
the  specific  parts  are  in  agreement:  Congress  has  the  authority 
to  repeal  the  statute  organizing  the  electoral  college  in  the 
Seat  of  government;  and  to  permit  those  citizens  remaining  in  the 
shrunken  District  of  Columbia  to  vote  absentee  in  their  former 
states  of  domicile.   This  is  an  excellent  solution  to  a  minor 
problem. 
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EXECUTIVE  SUMMARY 

This  testimony  is  on  behalf  of  the  constitutionality  and 
wisdom  of  amending  the  H.R.  51,  "The  New  Columbia  Statehood  Act," 
to  repeal  the  statute  organizing  the  presidential  electoral 
college  in  the  District  of  Columbia.   This  amendment,  which  would 
also  authorize  federal  voting  by  citizens  remaining  in  the  Seat 
of  government  in  their  states  of  most  recent  domicile,  recognizes 
that  the  underlying  purpose  of  the  Twenty-third  amendment  would 
be  vindicated  and  surpassed  by  the  admission  of  New  Columbia. 
Since  the  Twenty-third  amendment  is  not  self-executing,  but 
requires  Congressional  action,  it  is  fully  within  Congress'  power 
under  the  Twenty-third  amendment,   the  District  Clause  and  the 
Admissions  Clause  to  repeal  the  law  providing  for  the  District's 
participation  in  presidential  election,  until  such  time  as  the 
Twenty-third  amendment  is  itself  repealed.   A  careful  reading  of 
the  language,  history,  purpose,  structure  and  spirit  of  the 
Twenty-third  amendment  validates  this  conclusion. 
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Ms.  Norton.  Thank  you  very  much,  Professor  Raskin. 
Professor  Kurland. 

STATEMENT  OF  ADAM  HARRIS  KURLAND 

Mr.  Kurland.  Madam  Chair,  members  of  the  committee,  I  want 
to  thank  you  very  much  for  inviting  me  to  testify  before  this  com- 
mittee today.  This  is  a  tremendous  honor.  This  is  the  first  time  I 
have  been  invited  to  testify  before  a  congressional  committee. 

My  comments  today  are  somewhat  modified  from  my  written 
statements  filed  earlier  this  week.  Today's  comments  will  focus  pri- 
marily on  the  legal,  historical,  and  constitutional  issues  surround- 
ing the  23d  amendment  which,  as  Professor  Raskin  has  pointed 
out,  provides  the  seat  of  government  of  the  United  States,  the  Dis- 
trict of  Columbia,  with  the  constitutional  right  to  participate  in  the 
electoral  college  in  elections  for  President  and  Vice  President  of  the 
United  States. 

My  comments  today  will  also  focus  on  Professor  Raskin's  pro- 
posed amendment  to  H.R.  51  which  are  not  addressed  in  my  writ- 
ten comments.  The  amendment  that  he  speaks  of  or  the  proposed 
amendment,  purportedly  would  legislatively  repeal  the  existing 
statutes  that  currently  set  up  the  mechanics  of  the  District's  par- 
ticipation in  the  electoral  college. 

Before  I  get  into  the  substantive  comments,  the  way  I  come 
about  the  interest  in  this  topic  is  a  little  bit  different  from,  I  think, 
most  of  the  other  people  who  have  testified  on  the  bill.  I  grew  up 
in  California;  I  am  a  native  Californian.  Ever  since  junior  high 
school,  I  have  been  kind  of  a  fan  of  the  electoral  college.  My  under- 
graduate history  thesis  was  on  the  electoral  college,  and  I  wrote  a 
paper  in  support  of  the  electoral  college  at  a  time  when,  and  still 
today,  many  people  think  the  electoral  college  should  be  abolished. 

When  I  moved  to  the  District  4  years  ago,  I  became  interested 
in  the  DC  Statehood  issues,  particularly  the  legal  and  constitu- 
tional issues  surrounding  the  23d  amendment  and  its  obvious  im- 
pact on  the  electoral  college. 

Ms.  Norton.  You  say  you  have  different  testimony  from  that  you 
submitted.  Do  you  have  copies  of  that  different  testimony? 

Mr.  Kurland.  No.  It  is  my  oral  comments.  I  am  just  going  to 
slightly  refer  to  some  of  the  comments  that  Professor  Raskin  made. 
That's  all. 

Ms.  Norton.  I  see. 

Mr.  Kurland.  The  debate  concerning  DC  Statehood  and  the  23d 
amendment  has  undergone  a  subtle  but  significant  transformation 
in  the  past  year.  Two  years  ago,  most  influential  proponents  of  DC 
Statehood  contended  tnat  the  23d  amendment  could  be  rendered  a 
nullity  simply  by  the  passage  of  statehood  legislation.  In  other 
words,  it  was  contended  that  the  23d  amendment  did  not  need  to 
be  repealed  either  prior  to  or  after  the  admission  of  New  Columbia 
by  constitutional  amendment.  Essentially,  proponents  contended 
that  simply  repealing  the  underlying  enabling  legislation  that  pro- 
vides the  mechanics  for  the  selection  of  the  District's  Presidential 
electors  would  extinguish  the  constitutional  rights  provided  by  the 
23d  amendment. 

In  January  1992,  I  authored  an  article  that  was  published  in  the 
George  Washington  Law  Review  that  helped  renew  some  of  the 
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focus  on  the  23d  amendment.  The  main  thrust  of  the  article,  of 
which  I  beheve  all  the  Members  have  a  copy,  analyzed  several  of 
the  constitutional  and  legal  issues  surrounding  DC  Statehood  and 
the  23d  amendment.  I  concluded  that  the  amendment  could  not  be 
mooted  by  legislation  and  that  any  purported  repeal  of  the  underly- 
ing enabling  legislation  which  Professor  Raskin  proposes  today 
would  be  unconstitutional. 

Further,  I  contended  that,  if  the  23d  amendment  were  not  re- 
pealed by  constitutional  amendment,  the  heindful  of  residents  of 
the  small  remaining  enclave  that  would  be  the  remaining  Federal 
District  of  Columbia  would  be  entitled  to  three  electoral  votes 
under  the  23d  amendment. 

My  article  concluded  that  in  order  to  avoid  that  politically  irre- 
sponsible— ^indeed,  absurd  although  not  unconstitutional — situa- 
tion, any  DC  Statehood  legislation  should  be  made  contingent  on 
prior  repeal  of  the  23d  amendment  effectuated  through  constitu- 
tional amendment. 

Today,  as  Madam  Chair  indicated  in  her  opening  remarks,  the 
23d  amendment  has  moved  somewhat  to  the  forefront  of  the  state- 
hood debate.  The  Constitution,  the  legislative  process,  and  the  Na- 
tion are  the  beneficiaries  of  this  development.  The  legal  landscape 
has  changed  now,  and  now  virtually  all  influential  proponents  of 
DC  Statehood  now  agree  that  the  23d  amendment  will  have  to  be 
repealed  some  time  by  constitutional  amendment. 

The  present  version  of  H.R.  51  is  silent  on  the  fate  of  the  23d 
amendment.  Thus,  if  the  current  bill  before  any  amendments  were 
added  were  passed  and  nothing  else  occurred,  the  new,  shrunken 
District  of  Columbia  would  be  constitutionally  entitled  to  three 
electoral  votes.  Any  effort  to  repeal  by  legislation  the  District's 
right  to  these  electoral  votes  is  flatly  unconstitutional.  I  will  dis- 
cuss that  in  a  minute. 

The  fact  that  H.R.  51  purportedly  allows  the  residents  of  the 
shrunken  District  to  participate  in  New  Columbia  elections  does 
not  alter  the  constitutional  result.  Moreover,  the  residents  of  the 
remaining  District  of  Columbia  would  certainly  have  standing  to 
challenge  any  legislative  attempt  to  extinguish  the  rights  afforded 
under  the  23d  amendment. 

Today,  Professor  Raskin  has  spoken  in  support  of  an  amendment 
to  H.R.  51  that  apparently  would  purportedly  repeal  the  electoral 
vote  enabling  provisions  of  the  District  of  Columbia.  This  argu- 
ment, as  noted  above,  would  unconstitutionally  extinguish  the 
rights  under  the  23d  amendment. 

The  constitutional  arguments  concerning  the  purported  legisla- 
tive repeal  of  the  enabling  act  provisions  of  the  electoral  college 
were  fully  discussed  in  my  Law  Review  article.  I  will  only  briefly 
recount  them  here  and  respond  to  some  of  the  new  assertions  that 
were  set  forth  in  Professor  Raskin's  written  statement  and  in  his 
testimony  today.  If  the  committee  would  have  any  specific  ques- 
tions, obviously  I  would  be  happy  to  answer  them. 

First,  the  23d  amendment  is  self-executing,  at  least  to  the  extent 
that  it  requires  Congress  to  select  some  method  of  Presidential 
electors.  The  first  provision  of  the  23d  amendment  reads,  "The  Dis- 
trict constituting  the  seat  of  government  of  the  United  States  shall 
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appoint" — emphasize  "shall" — ^"in  such  manner  as  Congress  may  di- 
rect the  electoral  votes."  The  language  is  unambiguous. 

Attorney  General  Robert  Kennedy,  who  was  the  Attorney  Gen- 
eral at  the  time  the  23d  amendment  was  ratified,  testified  before 
Congress  shortly  after  its  adoption — and  I  quote — ^^'Congress,  so  it 
is  argued,  could  fail  to  provide  any  means  of  appointing  the  three 
electors,  thus  causing  the  23d  amendment  to  become  a  dead  letter 
before  it  was  ever  used.  This  would  do  violence  to  the  terms  of  the 
amendment. 

"That  amendment  does  not  leave  it  up  to  Congress  to  determine 
whether  or  not  the  District  of  Columbia  shall  cast  three  electoral 
votes  in  a  particular  Presidential  election.  It  contains  a  clear  direc- 
tion that  the  District  'shall  appoint'  the  appropriate  number  of  elec- 
tors and  gives  Congress  discretion  only  as  to  the  mechanics  by 
which  the  appointment  was  made." 

Professor  Raskin,  with  purported  support  from  Professors  Schrag 
and  Raven-Hansen,  claimed  that  selected  passages  of  the  legisla- 
tive history,  particularly  comments  of  Mr.  Rogers  and  Mr.  Meader, 
support  the  theory  that  the  23d  amendment  was  not  self-executing. 
However,  in  my  article  I  analyze  those  passages  in  context,  and  I 
will  just  quote  briefly  from  my  analysis  of  the  exact  same  language 
that  Professor  Raskin  quoted  earlier. 

In  the  same  discussion,  Congressman  Meader  specifically  quotes 
article  II,  section  1,  of  the  Constitution  and  states,  "I  want  to  call 
your  attention  to  the  fact  that  the  phrase  I  have  just  quoted," 
which  was  the  language  that  Professor  Raskin  quoted,  "does  not  re- 
quire popular  election  of  electors  for  President  and  Vice  President. 
The  legislature  is  given  complete  authority  in  article  II,  section  1, 
to  determine  how  Presidential  electors  are  to  be  selected.  That  is 
the  same  position  Congress  will  be  in  if  this  resolution  becomes  an 
amendment  to  the  Constitution." 

I  argue,  I  say,  'Thus,  while  both  Con^essmen  opined  that  they 
believed  that  it  would  take  an  affirmative  action  by  Congress  be- 
fore "anyone  could  vote  for  electors  in  the  District  of  Columbia," 
this  language  is  actually  in  response  to  the  question  of  whether  an- 
other mode  of  selection  other  than  popular  vote  may  be  utilized  to 
select  the  Presidential  electors.  It  is  not,  as  Professors  Schrag, 
Raven-Hansen,  and  now  Professor  Raskin  seem  to  suggest,  a  dis- 
cussion concerning  whether  the  right  to  cast  electoral  votes  may  be 
denied  altogether. 

Most  telling,  however,  is  the  colloquy  that  immediately  precedes 
the  statements  that  Professors  Schrag,  Raven-Hansen,  and  now 
Professor  Raskin  apparently  find  so  compelling. 

"Mr.  Rogers  of  Colorado:  I  understand  the  gentleman's  argument 
is  that  the  State  legislatures  may  now,  if  they  so  desire,  provide 
the  method  of  selection  of  electors  without  referring  it  to  a  vote  of 
the  people.  Is  that  correct? 

"Mr.  Meader:  I  am  simply  reading  the  exact  language  of  the  Con- 
stitution. I  do  not  intend  to  make  any  interpretation  of  it,  other 
than  what  the  language  imparts.  I  do  not  know  whether  the  legis- 
lature of  any  State  has  ever  provided  for  the  selection  of  Presi- 
dential electors  or  for  the  appointment,  to  use  the  constitutional 
phrase,  of  Presidential  electors  in  any  other  fashion  than  by  direct 
vote  of  the  people.  I  know  of  no  State  where  that  has  been  done. 
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and  I  do  not  know  whether  there  is  any  Htigation  involving  the  in- 
terpretation of  article  II,  section  1  or  not.  I  am  assuming,  however, 
that  this  resolution  will  give  Congress  the  same  authority  with  re- 
spect to  the  appointment  of  electors  that  the  State  legislatures 
have  under  article  II,  section  1." 

Then  I  add,  "Viewed  in  this  context,  this  discussion  conclusively 
establishes  several  points  that  are  relevant  here.  First,  the  discus- 
sion concerned  methods  of  electoral  selection  for  the  District,  not 
the  possibility  of  denying  electoral  representation  altogether.  Sec- 
ond, it  conclusively  establishes  that  the  23d  amendment  was  to  be 
the  substantive  equivalent  of  article  II,  section  1.  Finally,  the  dis- 
cussion reveals" — and  I  hate  to  use  these  terms  to  a  former  Con- 
gressman, but — "the  discussion  above  reveals  a  startling  ignorance 
on  the  part  of  Representative  Meader  concerning  Presidential  elec- 
toral history  and  the  operation  of  article  II,  section  1.  Any  history 
book  on  the  electoral  college  points  out  that  many  of  the  first  Presi- 
dential elections  were  undertaken  where  several  State  legislatures 
selected  Presidential  electors  directly  without  a  popular  vote.  This 
ignorance  should  fatallv  undercut  Professor  Schrag's  reliance  on 
Representative  Meader  s  purported  authoritative  comments  con- 
cerning whether  the  proposed  amendment  was  meant  to  be  self- 
executing  because  Representative  Meader  admitted  he  had  abso- 
lutely no  knowledge  of  the  relevant  electoral  history  and  had  no 
understanding  of  how  the  constitutional  provision  that  served  as 
the  amendment's  model  had  been  interpreted." 

In  fact,  based  on  my  analysis  set  forth  there,  Professor  Schrag 
has  since  acknowledged  that  my  analysis  obliterates  the  earlier  re- 
liance on  Mr.  Meader's  isolated  comments,  and  he  even  told  me 
that  he  passed  along  his  comments  and  change  of  position  to  Mr. 
Raven-Hansen.  He  also  indicated  before  the  U.S.  Civil  Rights  Com- 
mission— and  this  is  Professor  Schrag  speaking — "I  had  earlier  ar- 
gued that  Congress  could  simply  repeal  the  enabling  legislation 
that  had  passed  to  implement  the  23a  amendment,  but  I  find  Pro- 
fessor Kurland's  critique  of  that  part  of  my  argument  fairly  persua- 
sive." 

Now  Professor  Raskin  and  I  operate  in  the  arcane  world  of  aca- 
demia,  as  did  Madam  Chair,  and  I  am  sure  you  would  all  recognize 
that  in  academia  this  kind  of  concession  concerning  an  argument 
that  somebody  has  once  put  into  writing  is  of  almost  biblical  sig- 
nificance. 

In  summary,  there  is  no  question  that  any  effort  to  repeal  the 
enabling  legislation  by  legislation  is  unconstitutional.  The  exclusive 
legislation  clause  does  not  trump  the  23d  amendment.  Those  living 
in  the  reduced  District  would  have  standing  to  file  a  lawsuit  chal- 
lenging the  law  that  purportedly  repealed  the  enabling  legislation. 
They  would  have  standing.  The  fact  that  the  law  may  purport  to 
give  them  voting  rights  elsewhere  is  of  no  moment. 

As  an  aside,  it  is  my  understanding  that  the  Justice  Department 
at  some  point  is  going  to  have  to  weigh  in  on  this  bill.  Recently  At- 
torney General  Reno  stated  that  Robert  Kennedy  was  the  "greatest 
Attorney  General  in  history"  and  has  his  portrait  on  her  wall. 

I  can  safely  say  that,  based  on  the  careful  analysis  of  Robert 
Kennedy's  comments,  many  directly  on  point,  if  Robert  Kennedy 
were  here  today,  he  would  be  against  H.R.  51  for  constitutional 
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reasons,  he  would  be  against  it  for  even  more  constitutional  rea- 
sons than  I  find,  and  he  would  be  particularly  against,  for  constitu- 
tional reasons,  the  amendments  suggested  by  Professor  Raskin. 

Further,  I  find  it  ironic  that  Professor  Raskin,  who  abhors  the 
idea  of  retroceding  the  District  to  Maryland  on  the  ground  that  the 
District  is  a  distinct  entity,  should  endorse  an  analogous  merger 
principle  with  those  individuals,  those  citizens,  that  would  remain 
in  the  District,  which  would  be  a  distinct  political  entity  from  New 
Columbia.  I  also  find  it  ironic  that  Professor  Raskin  and  most  pro- 
ponents of  New  Columbia  would  be  aligned  against  the  homeless 
in  their  true  hour  of  need,  as  the  homeless  would  probably  be  best 
situated  to  challenge  the  act  that  repeals  the  District's  electoral 
vote  provisions. 

Two  other  related  points.  If  Congress  can  simply  repeal  the  ena- 
bling legislation,  it  can  do  it  today  without  providing  for  new  New 
Columbia  statehood.  Professor  Raskin  has  essentially  taken  the 
legal  and  constitutional  position  that  such  a  move  is  a  constitu- 
tional exercise  under  the  exclusive  legislation  clause.  I  say  it  is  an 
unconstitutional  violation  of  the  23d  amendment. 

Moreover,  the  rights  do  not  belong  to  the  citizens  of  the  District. 
That  is  correct,  and  Professor  Raskm  said  so.  However,  under  the 
Constitution,  Congress — indeed,  any  State — can  choose  other  meth- 
ods of  selection — ^lor  example,  direct  appointment  by  Congress — but 
they  must  provide  for  a  method,  and,  again,  these  arguments  were 
fully  discussed  in  my  article. 

Apparently  a  lurking  question  today  is  whether,  as  is  apparently 
envisioned  by  H.R.  51,  DC  Statehood  should  be  obtained  by  legisla- 
tion first  and  then,  after  statehood  is  obtained,  seek  to  repeal  the 
23d  amendment  in  order  to  eliminate  the  absurd  situation  created 
as  discussed  above. 

As  noted  above,  it  is  absurd  because  if  it  isn't  repealed  the  23d 
amendment  would  give  three  electoral  votes  to  the  few  remaining 
residents  in  the  shrunken  District  of  Columbia.  The  constitutional 
problems  are  now  compounded  if  this  amendment  is  added  that 
Professor  Raskin  talked  about  today  because  the  proposed  repeal  of 
the  23d  amendment  will  now  go  to  the  States  not  only  as  a  con- 
gressional fait  accompli  but  under  the  guise  of  essentially  demand- 
ing that  the  States  subsequently  ratify  unconstitutional  action. 
Democratic  societies  do  not  operate  using  such  tactics. 

In  my  written  comments  I  cite  for  the  record  several  instances 
where  all  influential  proponents  of  DC  Statehood  now  agree  that 
the  23d  amendment  must  be  repealed  by  constitutional  amend- 
ment. I  won't  recite  those  here  today,  but  those  do  include  com- 
ments by  Professor  Raskin,  statements  bv  Representative  Norton, 
and  statements  also  by  Congressman  Dellums,  just  to  name  a  few. 

So  the  current  state  of  the  record  is  clear.  For  New  Columbia  to 
be  admitted  as  a  State  and  for  absurd  constitutional  results  not  to 
flow  from  that  result,  the  Constitution  will  have  to  be  amended. 
Again,  even  the  proponents  of  the  proposed  amendment  apparently 
still  believe  this,  and  apparently  they  have  every  intention  to  go 
forward  with  the  move  to  repeal  the  23d  amendment  even  if  H.R. 
5 1  is  passed  with  the  proposed  amendment. 

Thus,  even  focusing  solely  in  this  limited  context  and  ignoring  all 
other  constitutional   issues   relating  to   proposed   DC   Statehood, 
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amending  the  Constitution  is  an  unavoidable  and  inherent  dimen- 
sion of  the  quest  for  statehood.  This  is  a  serious — indeed,  solemn — 
matter,  and  it  is  not  one  concerning  mere  timing  of  when  the  23d 
amendment  should  be  repealed.  There  are  important  legal,  histori- 
cal, and  constitutional  consequences  which  need  to  be  addressed  if 
the  23d  amendment  is  sought  to  be  repealed  after  New  Columbia 
is  admitted  by  legislation. 

I  think  one  other  point  needs  to  be  emphasized  concerning  Presi- 
dent Clinton's  comments  concerning  statehood.  President  Clmton  is 
a  firm  supporter  of  DC  Statehood.  However,  when  then-Governor 
Clinton  testified  before  Congress  on  this  issue,  he  testified  at  a 
time  when  most  statehood  proponents  contended  that  the  23d 
amendment  issue  could  be  totally  resolved  exclusively  by  legisla- 
tion and  that  a  constitutional  amendment  either  prior  to  or  after 
the  admission  of  New  Columbia  was  not  necessary.  As  noted  above, 
that  position  has  changed.  This  is  important  because  when  Mr. 
Clinton  testified  in  support  of  a  bill  virtually  identical  to  current 
H.R.  51,  one  of  his  key  assumptions  was  that  DC  Statehood  could 
and  would  be  achieved  without  a  constitutional  amendment. 

In  his  November  18,  1991,  testimony  he  stated,  "All  other  things 
being  equal,  I  would  alwavs  prefer  to  do  something  with  legislation 
than  constitutional  amendment,  because  I  think  the  less  we  amend 
the  Constitution  the  better,  unless  there  is  an  overwhelming  case. 
So  if  this  can  be  done  legislatively,  it  is  far  better  than  to  do  it  with 
a  constitutional  amendment." 

Thus,  While  President  Clinton's  support  for  DC  Statehood  re- 
mains firm,  the  proponents  of  H.R.  51  are  now  operating  on  a  con- 
stitutional assumption  critically  different  than  was  the  case  when 
President  Clinton  testified.  Thus,  it  seems  very  clear  that  the  Clin- 
ton administration  will  analyze  very  carefully  the  legal  issues 
raised  during  today's  hearing  because,  as  noted  above,  the  constitu- 
tional repeal  of  the  23d  amendment  by  constitutional  amendment 
is  integrally  related  to  H.R.  51  and  cannot  be  ignored.  Thus, 
whether  H.R.  51  should  be  supported  in  its  present  form  or  wheth- 
er another  bill  which  would,  for  example,  make  New  Columbia 
statehood  contingent  on  a  prior  repeal  of  the  23d  amendment  de- 
serves careful  scrutiny. 

A  brief  analysis  of  H.R.  51.  Under  H.R.  51,  New  Columbia  would 
become  a  State,  and,  as  I  pointed  out,  if  nothing  else  occurred,  the 
shrunken  remaining  Federal  District  would  still  be  constitution  all  v 
entitled  to  three  electoral  votes.  The  proposed  amendment  repeal- 
ing the  electoral  votes  enabling  provisions  are  unconstitutional  and 
would  likely  be  subject  to  immediate  constitutional  challenge.  Al- 
though nowhere  mentioned  in  H.R.  51,  apparently  this  immediate 
effort  would  be  undertaken  to  repeal  the  23d  amendment  in  order 
to  eliminate  the  problems  discussed  above. 

However,  under  this  scenario  the  repeal  of  the  23d  amendment 
would  be  presented  to  the  States  as  a  congressional  fait  accompli. 
If  coupled  with  the  proposed  amendment  discussed  here  today, 
H.R.  51  then,  the  situation  would  be  even  more  distasteful  as  Con- 
gress would  be,  in  effect,  forcing  the  States  to  ratify  clearly  uncon- 
stitutional action. 

However,  never  in  our  Nation's  history  has  a  constitutional 
amendment  been  presented  to  the  States  tot  ratification  based  on 
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a  congressionally  created  absurdity  which  essentially  forces  the 
States  to  acquiesce  and  amend  the  Constitution,  Since  the  adoption 
of  the  Bill  of  Rights,  the  Constitution  has  been  amended  only  17 
times  in  202  years. 

The  unprecedented  action  apparently  contemplated  after  the  pas- 
sage of  H.R.  51  would  cheapen  the  constitutional  amendment  proc- 
ess which  is  supposed  to  have  substance  and  is  supposed  to  allow 
the  States  to  meaningfully  debate  whether  changes  should  be  made 
in  our  basic  charter  of  government. 

As  Alexander  Hamilton  observed  in  Fed'iralist  85,  proposed 
amendment  to  the  Constitution  should  face,  "mature  consideration 
as  to  whether  the  amendment  be  thought  useful." 

True,  there  are  some  provisions  in  the  Constitution  that  have  not 
been  explicitly  repealed  but  have  been  superseded  and  thus  have 
no  force  or  effect.  However,  these  provisions  have  been  superseded 
by  subsequent  constitutional  amendment  after  proper  consideration 
by  the  States  and  not  by  congressionally  created  emergency. 

In  addition,  in  some  cases  legislation  passed  pursuant  to  section 
5  of  the  14th  amendment  has  arguably  served  to  supersede  an  ear- 
lier constitutional  provision.  However,  properly  understood,  those 
instances  simply  demonstrate  the  proper  operation  of  the  14th 
amendment.  Neither  situation  is  analogous  to  what  is  being  pre- 
sented here. 

It  has  also  been  suggested  that  there  are  a  few  instances  when 
simple  legislation  purportedly  made  a  constitutional  provision  a 
nullity.  This  is  a  somewhat  inaccurate  mischaracterization,  and  the 
examples  that  have  been  offered  by  the  proponents  offer  no  real 
support  for  the  present  situation. 

First,  virtually  all  of  the  purported  examples  that  I  have  been 
told  have  concerned  actions  undertaken  during  the  Civil  War  pe- 
riod, 1861  to  1865.  This  is  a  particularly  troublesome  precedent 
that  is  almost  certainly  sui  generis,  because  much  of  what  occurred 
during  that  time,  starting  with  cession,  was  extra-constitutional 
and  thus  operates  far  outside  the  normal  constitutional  framework. 
Thus,  the  examples  hardly  offer  a  sensible  focus  to  analyze  the  is- 
sues before  us  today. 

Moreover,  many  of  the  actions  taken  by  Congress  and  President 
Lincoln  during  the  Civil  War  period  may  have  been  unconstitu- 
tional but,  because  of  wartime  exigencies,  may  not  have  been  chal- 
lenged. To  the  extent  those  actions  arguably  now  are  being  implic- 
itly relied  on  to  support  the  principle  that  one  should  do  whatever 
is  necessary  as  long  as  one  could  get  away  with  it,  even  if  it  means 
supporting  unconstitutional  action,  such  a  position  would  be  seem- 
ingly at  odds  with  every  elected  representative's  oath  of  office  to 
uphold  the  Constitution. 

While  I  don't  think  that  is  anyone's  actual  legal  position,  at  times 
it  seems  that  it  is  very  difficult  to  distinguish  that  principle  from 
some  of  the  legal  principles  that  have  sought  to  have  been  relied 
on  in  order  to  overcome  some  of  the  obstacles  presented  by  the  23d 
amendment.  Ill  give  but  one  example. 

Professor  Raven-Hansen  has  used  in  his  writings  a  hypothetical 
about  what  would  happen  if  a  plague  killed  all  the  residents  of  the 
District  of  Columbia,   and  he   asserts   that  the  23d  amendment 
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would  then  be  rendered  a  nullity,  just  as  it  would  if  H.R.  51  were 
to  empty  the  District  of  essentially  all  residents. 

As  a  law  professor,  I  simply  have  a  problem  with  hypotheticals 
that  are  grounded  on  what  would  happen  in  the  event  of  the  apoca- 
lypse. I  just  don't  think  that  is  a  fair  way  to  analyze  very  serious 
significant  legal  issues  today.  Moreover,  even  using  the  Civil  War 
examples,  they  do  not  offer  the  clear  support  for  the  proposition 
that  Congress  has  made  a  constitutional  provision  a  nullity  by  sim- 
ple legislation  and  that  the  provision  can  then  simply  be  subse- 
quently repealed. 

The  point  is  sometimes  made  that  in  1862  Congress,  by  legisla- 
tion, abolished  slavery  before  the  ratification  of  the  13th  amend- 
ment. Professor  Raven-Hansen  has  argued  that  this  1862  legisla- 
tion effectively  rendered  obsolete  provisions  of  the  Constitution  con- 
cerning the  return  of  fugitive  slaves.  In  Professor  Raven-Hansen's 
earlier  testimony,  he  said,  "You  have  an  obsolete  provision  in  the 
Constitution,  but  it  is  not  unprecedented.  In  April  1862,  the  Con- 
gress abolished  slavery.  With  that  legislation,  they  made  the  fugi- 
tive slave  clause  obsolete  for  the  District  of  Columbia.  The  fugitive 
slave  clause  is  obsolete  to  all  parts  of  the  country.  The  same  would 
be  true  of  the  23d  amendment." 

I  must  take  issue  with  this  legal  and  historical  characterization. 
The  statute  in  issue  did  no  such  thing.  The  1862  statute  abolished 
slavery  in  the  District  of  Columbia.  It  did  not  abolish  slavery.  Sec- 
ond, the  1862  legislation  provided  compensation  for  loyal  slave 
holders,  thus  becoming  nothing  more  than  a  constitutionally  com- 
pensated taking  consistent  with  all  applicable  constitutional  provi- 
sions at  the  time. 

Finally,  with  respect  to  loyal  slave  holders  in  slave  States  loyal 
to  the  Union,  contrary  to  Professor  Raven-Hginsen's  suggestion,  the 
1862  act  did  not  extinguish  the  operation  of  the  fugitive  slave 
clause.  The  act  did  not  free  slaves  in  the  loyal  slave  States,  and  the 
kidnapping  provisions  of  the  1862  act  did  not  prohibit  efforts  to  re- 
turn slaves  who  had  escaped  and  were  found  in  the  District  of  Co- 
lumbia to  loyal  slave  holders 

My  historical  research  on  this  issue  the  last  several  days  has  in- 
dicated that  even  after  1862  loyal  slave  holders,  particularly  from 
Prince  Greorges  County,  Maryland,  often  sought  the  return  of  slaves 
down  in  the  District.  In  sum,  the  congressional  legislation  operated 
at  the  time  constitutionally  on  all  citizens  and  did  not  violate  any- 
one's rights  that  existed  at  the  time  until  the  13th  amendment  was 
finally  adopted. 

Again,  the  emphasis  on  that  is  that  the  historical  basis  that  is 
being  relied  on  to  say  that  Congress  in  the  past  has  essentially  re- 
pealed a  constitutional  amendment  by  legislation  is  historically  not 
true. 

Similarly,  the  Civil  Rights  Act  of  1866  was  enacted  prior  to  the 
adoption  of  the  14th  amendment.  Since  the  14th  amendment,  when 
enacted,  would  essentially  mirror  the  language  of  the  1866  act,  one 
might  try  to  argue  that  the  14th  amendment  was  enacted  in  re- 
sponse to  the  congressionally  created  exigency  of  the  passage  of  the 
act  because  of  the  need  to  find  a  source  of  constitutional  authority. 
However,  that  is  not  apposite.  Congress  enacted  the  1866  act  pur- 
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suant  to  its  powers  under  the  enforcement  clause  of  the  13th 
amendment  which  had  been  ratified  the  previous  year. 

The  prohibition  analogy  that  Professor  Raskin  discussed  today 
offers  no  support  for  the  position  that  one  can  simply  repeal  the 
23d  amendment  after  H.R.  51  is  enacted.  Rather,  the  prohibition 
experience  supports  the  principle  that,  when  a  constitutional 
amendment  is  sought  to  be  repealed,  it  should  be  sent  to  the  States 
under  circumstances  where 

Ms.  Norton,  Could  I  ask  you  to  hold  for  a  minute? 

Mr.  KURLAND.  Certainly. 

Ms.  Norton.  There  is  going  to  be  a  Journal  vote,  and  I  know  the 
chairman  and  other  Members  are  going  to  have  to  go  for  a  Journal 
vote.  I  would  like  to  ask  the  chairman  if  he  would  like  to  say  a 
word  before  he  goes. 

Mr.  Stark.  Thank  you,  and  I  thank  the  witness  for  suspending 
for  a  moment. 

I  did  want  to  take  this  opportunity  to  extend  my  gratitude  to  the 
Chair  and  to  my  disting^shed  colleague  fi"om  California  for  their 
cooperation  and  the  Chair's  diligence  in  bringing  this  issue  to  the 
Congress. 

I  do  and  have  supported  statehood  for  the  District  of  Columbia. 
It  is  £m  issue  that  will  not  and  should  not  go  away  until  the  resi- 
dents of  the  District  of  Columbia  are  granted  their  rightful  status. 

These  hearings  are,  although  long  and  complex,  necessary.  The 
Chair  and  staff  have  done  excellent  work  in  building  the  basis  for 
legislation  that  I  am  sure  will  follow,  and  it  is  the  Chair's  intention 
to  see  that  this  gets  a  complete,  thorough  review  and  is  brought  to 
our  colleagues  in  the  House  as  soon  as  possible. 

I  look  forward  to  the  conclusion  of  today's  hearing,  subsequent 
hearings,  and  thank  you.  Madam  Chair,  for  your  commitment  to 
boost  statehood  forward.  Thank  you  for  indulging  me  at  this  point. 

Ms.  Norton.  Thank  you  very  much,  Mr.  Chairman. 

For  those  of  you  who  do  not  have  to  report  for  the  Journal  vote, 
I  am  like  you  when  it  comes  to  a  Journal  vote.  Some  of  you  may 
know  that  I  did,  in  fact,  get  the  right  to  vote  on  the  House  floor 
this  year.  You  are  seeing  one  of  the  few  instances  where  a  delegate 
cannot  vote  on  the  House  floor  and  another  reason  for  statehood  for 
the  District  of  Columbia. 

My  colleagues,  on  the  other  hand,  who  tire  of  Journal  votes,  will 
tell  you  that  I  should  have  second  thoughts  now  about  whether  I 
wanted  to  vote  on  the  House  floor  in  the  first  place.  It  may  well 
be  that  I  have  the  best  of  both  worlds.  I  don't  have  to  go  to  trivial 
votes  like  Journal  votes,  but  I  do  have  to  go  to  vote  on  real  issues 
like  amendments. 

What  this  does  mean,  though,  is  that  I  may  continue  the  hearing 
and  not  have  to  suspend  it,  as  is  happening  all  across  the  Congress 
at  this  moment  as  people  report  to  the  floor  for  a  Journal  vote, 
which  is  simply  to  approve  the  Journal  from  yesterday. 

I  want  to  note  that  a  distinguished  member  of  our  city  council 
has  come  in,  council  member  Jim  Nathanson,  and  I  am  pleased  to 
welcome  him  to  these  hearings. 

You  may,  if  you  would,  please.  Professor  Kurland,  continue. 

Mr.  Kurland.  Thank  you.  Madam  Chair. 
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However,  the  enactment  and  repeal  of  prohibition  by  constitu- 
tional amendment,  as  Professor  Raskin  referred  to,  lends  no  sup- 
port for  the  proposition  that  DC  Statehood  legislation  should  be  en- 
acted first  and  then  work  to  repeal  the  23d  amendment  even  speed- 
ily on  an  expedited  basis.  Rather,  the  prohibition  experience  sup- 
ports the  principle  that  when  a  constitutional  amendment  is  sought 
to  be  repealed,  it  should  be  sent  to  the  States  under  circumstances 
where  the  issue  and  all  integrally  related  issues  are  able  to  receive 
careful  and,  to  use  Hamilton  s  word,  mature  consideration. 

The  21st  amendment  enacted  in  1933  repealed  the  18th  amend- 
ment which  had  been  enacted  in  1919,  thus  ending  prohibition,  but 
Congress  did  not  submit  the  21st  amendment  to  the  States  in  order 
to  eliminate  a  congressionally  related  absurdity.  Rather,  the  experi- 
ence of  prohibition  resulted  in  a  citizenry  strongly  convinced  that 
prohibition  was  unworkable  or  against  the  interests  of  the  vast  ma- 
jority of  the  populace.  Congress  then  acted  in  response  to  over- 
whelming public  sentiment  and  proposed  the  21st  amendment. 

Here,  in  contrast,  it  appears  that  precisely  the  opposite  is  sought 
to  be  accomplished  by  H.R.  51.  H.R.  51  appears  to  attempt  to  craft 
a  legislative  solution  that  effectively  minimizes,  if  not  downright 
avoids  or  eliminates,  the  States'  and  the  citizenry's  inherent  right 
in  our  federalism  to  have  a  meaningful  input  into  whether  the  Con- 
stitution should  be  amended.  H.R.  51  attempts  to  do  this  by  mask- 
ing the  inherent  core  connection  of  the  23d  amendment  to  DC 
Statehood. 

The  proposed  amendment  that  Professor  Raskin  discussed  goes 
even  further.  It  injects  obvious  unconstitutionality  into  the  state- 
hood bill.  It  thus  seeks  to  present  the  issue  of  the  repeal  of  the  23d 
amendment  as  a  fait  accompli  necessary  in  order  to  avoid  the  in- 
tentionally and  knowingly  created  "absurd  and  likely  unconstitu- 
tional situation"  rather  than  allowing  the  ratifying  process  to  in- 
clude, as  was  its  intention,  intelligent  debate  on  the  fate  of  the  23d 
amendment  and  all  related  consequences. 

This  was  not  the  manner  in  which  the  18th  amendment  was  pre- 
sented to  the  States  for  possible  repeal.  There,  Congress  was  so 
concerned  about  repealing  such  a  relatively  new  constitutional  pro- 
vision, then  only  14  years  old,  that  it  took  the  unprecedented  step 
of  referring  the  adoption  of  the  21st  amendment  to  State  conven- 
tions as  opposed  to  State  legislatures  in  order  to  obtain  the  opinion 
of  bodies  especially  chosen  for  the  purpose  of  determining  the 
amendment's  subject.  This  suggests  that  the  conventions  were 
called  to  engage  in  meaningfiil  and  considered  debate  and  not  to 
rubber-stamp  uie  congressional  fait  accompli. 

Again,  this  stands  in  stark  contrast  to  the  scenario  apparently 
envisioned  by  H.R.  51,  because  if  it  is  enacted  in  its  present  form, 
the  issue  of  DC  Statehood  and  the  repeal  of  the  23d  amendment, 
an  amendment  only  32  years  old,  would  then  be  presented  to  the 
States  as  a  fait  accompli  emergency  measure  necessary  to  remedy 
an  absurd  situation  intentionally  created  by  Congress,  thereby  de- 
nying the  States  their  proper  constitutional  role  of  meaningful  con- 
stitutional consideration  of  real  options.  Such  a  scenario  is  unprece- 
dented in  its  denigration  of  the  constitutional  amendment  process. 
If  enacted  with  the  proposed  amendment,  it  is  even  a  more  blatant 
attempt  to  force  the  States  to  ratify  unconstitutional  action. 
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In  conclusion,  the  inherent  constitutional  connection  of  DC  State- 
hood and  the  23d  amendment  cannot  be  avoided.  That  is  a  con- 
stitutional reality.  The  District  is  a  unique  constitutional  creature. 
Because  of  the  District's  unique  constitutional  status  and  the  pres- 
ence of  the  23d  amendment,  unique  steps  may  be  required  in  order 
to  obtain  statehood.  Thus,  the  manner  in  which  other  territories 
have  obtained  statehood  in  the  past  is  largely  irrelevant,  at  least 
with  respect  to  this  particular  constitutional  issue. 

The  States  deserve  to  deal  with  these  issues,  which  are  constitu- 
tional issues,  in  a  substeintive  and  meaningful  way.  That  means 
that  statehood  should  be  made  contingent  on  prior  repeal  of  the 
23d  amendment.  Such  a  scenario  avoids  reducing  the  23d  amend- 
ment repeal  process  to  a  hollow  and  essentially  substanceless,  if 
not  unconstitutional,  fait  accompli  that  denigrates  the  amendment 
process. 

Apparently,  there  is  some  concern  that  any  attempt  to  tie  state- 
hood to  passage  of  a  prior  constitutional  amendment  will  effectively 
defeat  DC  Statehood.  Now  undoubtedly  tying  DC  Statehood  to  a 
prior  passage  of  a  constitutional  amendment  may  be  more  difficult, 
it  may  be  more  time  consuming,  and  it  may  be  more  expensive,  but 
it  is  certainly  not  impossible.  More  important,  it  is  legally  and  con- 
stitutionally appropriate.  Indeed,  the  Constitution  was  purposely 
made  difficult  to  amend.  Even  despite  all  the  intricate  issues  here, 
I  see  this  as  a  strength,  not  a  weakness.  Most  important,  if  there 
is  suspicion  that  State  legislatures  are  somehow  out  of  tune  with 
their  constituents  or  captivated  by  partisan  interests  and  might 
delay  or  otherwise  defeat  a  proposed  constitutional  amendment, 
there  is  a  constitutional  method  to  deal  with  the  issue. 

The  Constitution  provides  that  Congress  may  specify  the  means 
of  State  ratification  of  proposed  constitutional  amendments  either 
via  the  State  legislatures  or  State  conventions  specifically  called  to 
consider  a  particular  amendment.  The  particular  conventions  envi- 
sioned under  this  scenario  are  called  for  the  sole  specified  purpose 
of  considering  the  proposed  constitutional  amendment  offered  by 
Congress.  They  are  not — and  I  emphasize — ^they  are  not  the  omni- 
bus constitutional  convention  that  is  required  to  be  called  upon  ap- 
plication of  two-thirds  of  the  State  legislatures,  a  type  of  conven- 
tion which  some  fear  would  become  a  "runaway  convention"  that 
might  rewrite  the  entire  Constitution  again.  If  you  send  it  out  to 
the  State  conventions,  that  problem  is  totally  obviated. 

Therefore,  if  the  same  Congress  that  enacted  DC  Statehood  legis- 
lation contingent  on  the  repeal  of  the  23d  amendment  chose  the 
State  convention  route  of  ratification,  as  it  constitutionally  can  do, 
it  could  bypass  State  legislatures  entirely,  if  that  were  their  wish, 
it  could  send  the  issue  to  the  State  convention  specifically  called  for 
that  sole  purpose. 

Proponents  of  H.R.  51  have  said  that  nationwide  public  opinion 
polls  nm  9  to  1  in  their  favor.  That  might  be  a  little  bit  overstating 
the  case,  but  based  on  the  eloquent  comments  made  today  by  the 
young  constituents  from  the  State  of  Washington,  there  obviously 
is  significant  public  support  for  DC  Statehood  in  the  States.  If  that 
is  the  case,  good  grassroots  organizing  should  result  in  at  least 
three-fourths  of  the  State  conventions  having  strong  majorities  in 
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favor  of  repealing  the  23d  amendment,  at  which  time  the  New  Co- 
lumbia statehood  legislation  would  become  operative. 

This  might  not  be  as  difficult  as  it  may  seem  at  first.  As  noted 
earlier,  the  21st  amendment  was  enacted  under  this  procedure. 
Ratification  by  State  conventions  was  completed  in  the  course  of 
barely  9  months  between  February  20  and  December  5,  1933. 

I  close  by  stating  a  comment  in  a  somewhat  Einalogous  context. 
Former  President  £ind  former  Chief  Justice  William  Howard  Taft 
wrote,  "The  good  sought  in  unconstitutional  legislation  is  an  insid- 
ious feature  because  it  leads  citizens  and  legislators  of  good  pur- 
pose to  promote  it  without  thought  of  the  serious  breach  it  will 
make  in  the  ark  of  our  covenant  or  the  harm  which  will  come  by 
breaking  down  recognized  standards." 

In  summary,  I  generally  support  the  aspirations  of  DC  State- 
hood. I  see  no  constitutional  or  legal  objections  to  a  statehood  bill 
that  is  made  contingent  on  the  prior  repeal  of  the  23d  amendment 
effectuated  through  constitutional  amendment.  However,  for  the 
reasons  discussed  above  and  for  the  additional  constitutional  rea- 
sons fully  discussed  in  my  George  Washington  Law  Review  article, 
some  of  which  I  did  not  necessarily  respond  to  some  of  the  com- 
ments Professor  Raskin  made  because  they  are  addressed  there, 
but  for  those  reasons  I  must  oppose  H.R.  51  in  its  present  form, 
and,  for  similar  reasons,  I  must  also  oppose  the  proposed  amend- 
ment offered  by  Professor  Raskin,  H.R.  51,  even  if  it  includes  the 
proposed  amendment  to  legislatively  repeal  the  electoral  vote  ena- 
bling provisions. 

Madam  Chair,  thank  you  for  your  time.  I  know  the  statement 
was  rather  long. 

[The  prepared  statement  of  Mr,  Kurland  with  footnotes  and  at- 
tachment follow:] 
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Thank  you  very  much  for  inviting  me  to  testify  before  this 
committee  today.  This  is  a  tremendous  honor.  My  comments  today 
will  focus  primarily  on  the  legal,  historical  and  constitutional 
issues  surrounding  the  23rd  amendment,  which  provides  the  Seat  of 
Government  of  the  United  States,  the  District  of  Columbia,  with  the 
constitutional  right  to  participate  in  the  Electoral  College  in 
elections  for  President  and  Vice-President  of  the  United  States.^ 

The  debate  concerning  D.C.  Statehood  and  the  23rd  amendment 
has  undergone  a  subtle  but  significant  transformation  in  the  past 
year.  Two  years  ago,  most  influential  proponents  of  D.C.  Statehood 
contended  that  the  23rd  eunendment  could  be  rendered  a  nullity 
simply  by  the  passage  of  statehood  legislation.  In  other  words,  it 
was  contended  that  the  23rd  amendment  did  not  need  to  be  repealed, 
either  prior  to  or  after  the  admission  of  New  Columbia,  by 
constitutional  amendment.  Essentially,  proponents  contended  that 
simply  repealing  the  underlying  enabling  legislation  that  provides 
the  mechanics  for  selection  of  the  District's  presidential  electors 
would  extinguish  the  constitutional  rights  provided  by  the  23rd 
amendment . 

In  January  1992  I  authored  an  article  in  the  George  Washincrton 
Law  Review  that  helped  renew  focus  on  the  2  3  rd  amendmentT'  The 
main  thrust  of  my  article  analyzed  several  of  the  constitutional 
and  legal  issues  surrounding  D.C.  Statehood  and  the  23rd  amendment. 
I  concluded  that  the  amendment  could  not  be  mooted  by  legislation, 
and  that  any  purported  repeal  of  the  underlying  enabling 
legislation  would  be  unconstitutional.  Further,  I  contended  that. 


^  U.S.  Const,  amend.  XXIII. 

^  Adam  H.  Kurland,  Partisan  Rhetoric.  Constitutional  Reality. 

and  Political   Responsibility; The  Troubling  Constitutional 

Consequences  of  Achieving  D.C.  Statehood  bv  Simple  Legislation.  60 
Geo.  Wash.  L.  Rev.  475  (  1992  ) . 
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if  the  23rd  amendment  was  not  repealed  by  constitutional  amendment, 
the  handful  of  residents  of  the  small  remaining  enclave  that  would 
be  the  remaining  federal  District  of  Columbia,  would  be  entitled  to 
three  electoral  votes  under  the  23rd  amendment.  The  article 
concludes  that,  in  order  to  avoid  this  politically  irresponsible, 
indeed  "absurd"  (  but  not  unconstitutional  )  situation,  any  D.C. 
Statehood  legislation  should  be  made  contingent  on  a  prior  repeal 
of  the  23rd  amendment  effectuated  through  constitutional  amendment. 

Today,  the  23rd  amendment  has  moved  to  the  forefront  of  the 
Statehood  debate.  The  Constitution,  the  legislative  process,  and 
the  Nation  are  the  beneficiaries  of  this  development.  The  legal 
landscape  has  changed  now.  Virtually  all  influential  proponents  of 
D.C.  Statehood  now  agree  that  the  23rd  amendment  will  have  to  be 
repealed  by  constitutional  amendment. 

The  present  version  of  H.R.  51  is  silent  on  the  fate  of  the 
23rd  Amendment.  Thus,  if  this  bill  were  passed  and  nothing  else 
occurred,  the  new  shrunken  District  of  Columbia  would  be 
constitutionally  entitled  to  three  electoral  votes.  Any  effort  to 
repeal,  by  legislation,  the  District's  right  to  these  electoral 
votes  is  flatly  unconstitutional.  The  fact  that  H.R.  51 
purportedly  allows  residents  of  the  shrunken  District  to 
participate  in  New  Columbia  elections  does  not  alter  the  result.^ 
Moreover,  residents  of  the  remaining  District  of  Columbia  would 
have  standing  to  challenge  any  legislative  attempt  to  extinguish 
the  rights  afforded  under  the  23rd  amendment.* 

Apparently,  a  lurking  question  today  is  whether,  as  is 
apparently  envisioned  by  H.R.  51,  D.C.  Statehood  should  be  obtained 
by  legislation  first,  and  then,  after  Statehood  is  obtained,  seek 
to  repeal  the  23rd  amendment  in  order  to  eliminate  the  "absurd" 
situation  created  by  New  Columbia  Statehood  and  the  existence  of 
the  23rd  amendment.  As  noted  above,  the  situation,  although  not 
unconstitutional,  is  "absurd"  because,  if  not  repealed,  the  23rd 
amendment  would  give  three  electoral  votes  to  the  few  remaining 
residents  in  the  shrunken  federal  District  of  Columbia. 

Proponents  All  Now  Agree  that  23rd  Amendment  Must  be  Repealed  by 
Constitutional  Amendment 

As  a  starting  point,  I  would  like  to  cite  for  the  record  the 
near  unanimous  position  that  the  23rd  amendment  cannot  be 
inoculated  by  simple  legislation,  and  that  a  constitutional  repeal 
is  necessary.  Professor  Jamin  Raskin  appeared  with  me  on  the  Fox 
Morning  News  in  December,   1992,   and  stated  that  repeal  is 


*  H.R.  51,  §  5  (f) . 

*  These  arguments  are  set  forth  fully  in  my  George  Washington 
Law  Review  article. 


89 


necessary,  but  after  statehood  is  obtained  "who  would  oppose  it?" 
I  expect  that  he  will  echo  similar  thoughts  today.  The  Staff 
Summary  Conclusions  to  H.R.  2482  (  Nov.  14  &  18,  1992  )  quotes  Rep. 
Ronald  V.  Dellums  as  saying  that  "he  is  committed  to  work  for  the 
repeal  of  the  23rd  amendment  as  soon  as  New  Columbia  is  admitted  as 
the  51st  state."*  Rep.  Norton  was  quoted  in  the  Wall  Street 
Journal  as  saying  she  "would  be  willing  to  try  to  get  the  23rd 
amendment  repealed  after  New  Columbia  is  admitted  into  the  union."' 
Similarly,  D.C.  Corporation  Counsel  John  Payton  has  written  that 
"repeal  of  the  23rd  amendment  would  be  appropriate."' 

Thus,  the  current  state  of  the  record  is  clear.  For  New 
Columbia  to  be  admitted  as  a  state,  and  for  absurd  constitutional 
results  not  to  flow  from  that  result,  the  Constitution  will  have  to 
be  amended.  Thus,  even  focusing  solely  in  this  limited  context, 
and  ignoring  all  other  constitutional  issues  relating  to  proposed 
D.C.  Statehood,  amending  the  constitution  is  an  unavoidable  and 
inherent  dimension  of  the  quest  for  D.C.  Statehood.  This  is  a 
serious,  indeed  solemn  matter,  and  it  is  not  one  concerning  mere 
timing  of  when  the  23rd  amendment  is  repealed.  There  are  important 
legal,  historical  and  constitutional  consequences  which  need  to  be 
addressed  if  the  23rd  amendment  is  sought  to  be  repealed  after  New 
Columbia  is  admitted  by  legislation. 

Before  I  discuss  those  concerns,  I  want  to  reemphasize  the 
above  point  for  a  moment.  One  way  or  another,  the  2  3rd  amendment 
needs  to  be  repealed  by  constitutional  amendment.  Thus,  as  a 
practical  matter,  D.C.  Statehood  cannot  be  viewed  as  something  that 
can  come  about  through  a  wholly  legislative  solution.  This  is 
important,  not  only  for  the  reasons  discussed  below,  but  because  it 
directly  impacts  on  how  the  Clinton  administration,  after 
considered  analysis,  is  likely  to  view  this  issue. 

President  Clinton  supports  D.C.  Statehood.  However, 
President  (  then  Governor  )  Clinton  testified  before  Congress  on 
this  issue  at  a  time  when  most  Statehood  proponents  contended  that 
the  23rd  amendment  issue  could  be  resolved  exclusively  by 
legislation,  and  that  a  constitutional  amendment,  either  prior  to 
or  after  the  admission  of  New  Columbia,  was  not  necessary.   As 


*  2  Admission  of  State  of  New  Columbia  into  the  Union. 
Hearing  and  Markup  before  House  Subcomm.  on  Judiciary  and  Educ.  and 
Committee  on  the  Distr.  of  Colum. .  H.R.  2482.  102d  Cong.,  2d  Sess.  , 
March  24,  26  and  Apr.  2,  1992,  Intro  at  VIII  [  hereinafter  H.R. 
2482  Hearings  ] . 

'  Jonathan  M.  Moses,  D.C.  Statehood  Still  Facing  Major 
Obstacle.  Wall  St.  Jour.,  Dec.  9,  1992  at  B14 . 

'  2  H.R.  2482  Hearings,  supra  note  2,  at  354,  358  (  letter  to 
Hon.  Eleanor  Holmes  Norton  ) . 
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noted  above,  that  position  has  changed.  It  is  important,  because 
when  Mr.  Clinton  testified  in  support  of  a  bill  virtually  identical 
to  H.R.  51,  one  of  his  key  assumptions  was  that  D.C.  Statehood 
could,  and  would,  be  achieved  without  a  constitutional  amendment. 
In  his  November  18,  1991  testimony,  he  stated: 

All  other  things  being  equal,  I  would  always  prefer  to  do 
something  with  legislation  than  constitutional  amendment, 
because  I  think  the  less  we  aunend  the  constitution  the  better, 
unless  there  is  an  overwhelming  case.  So  if  this  can  be  done 
legislatively,  it  is  far  better  than  to  do  it  with  a 
constitutional  amendment.* 

Thus,  while  President  Clinton's  support  of  D.C.  Statehood 
remains  firm,  the  proponents  of  H.R.  51  are  now  operating  on  a 
constitutional  assumption  critically  different  than  was  the  case 
when  President  Clinton  testified.  Thus,  it  seems  clear  that  the 
Clinton  administration  will  analyze  very  carefully  the  legal  issues 
raised  during  today's  testimony,  because,  as  noted  above,  the 
constitutional  repeal  of  the  2  3rd  amendment  by  constitutional 
amendment  is  integrally  related  to  H.R.  51,  and  cannot  be  ignored. 
Thus,  whether  H.R.  51  should  be  supported  in  its  present  form,  or 
whether  another  bill  which,  for  example,  would  make  New  Columbia 
statehood  contingent  on  a  prior  repeal  of  the  23rd  amendment, 
should  be  supported,  deserves  careful  scrutiny. 

Status  of  23rd  Amendment  if  H.R.  51  is  Enacted 

Under  H.R.  51,  New  Columbia  would  become  a  state.  If  nothing 
else  occurred,  then,  as  noted  above,  the  shrunken  remaining  federal 
District  of  Columbia  would  still  be  constitutionally  entitled  to 
three  electoral  votes  pursuant  to  the  23rd  amendment.  However, 
although  nowhere  mentioned  in  H.R.  51,  if  H.R.  51  is  enacted, 
apparently  an  immediate  effort  would  be  undertaken  to  repeal  the 
23rd  amendment  by  constitutional  amendment,  in  order  to  eliminate 
Congress'  intentionally  created  absurd  situation  as  discussed 
above.  In  short,  under  this  scenario,  the  repeal  of  the  23rd 
amendment  would  be  presented  to  the  states  as  a  congressional  fait 
accompli. 

However,  never  in  our  nation's  history  has  a  constitutional 
amendment  been  presented  to  the  states  for  ratification  based  on  a 
congressionally  created  absurdity,  essentially  forcing  the  states 
acquiesce  and  amend  the  Constitution.  Since  the  adoption  of  the 
Bill  of  Rights,  the  Constitution  has  been  amended  only  17  times  in 
202  years.  The  unprecedented  action  apparently  contemplated  after 
the  passage  of  H.R.  51  would  cheapen  the  constitutional  amendment 
process,  which  is  supposed  to  have  substance  and  is  supposed  to 


°  1  H.R.  2482  Hearings,  supra  note  2,  Nov.  14  and  18,  1991  at 
556  (  remarks  of  Gov.  Clinton  ) . 
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allow  the  states  to  meaningfully  debate  whether  changes  should  be 
made  in  our  basic  charter  of  government.  As  Alexander  Hamilton 
observed  in  Federalist  No.  85.  a  proposed  amendment  to  the 
constitution  should  face  "mature  consideration"  as  to  whether  the 
amendment  "be  thought  useful . "' 

True,  there  are  some  provisions  in  the  Constitution  that  have 
not  been  explicitly  repealed,  but  have  been  superseded  and  thus 
have  no  force  or  effect.  However,  these  provisions  have  been 
superseded  by  subsequent  constitutional  amendment  after  proper 
consideration  by  the  states,  and  not  by  a  congressionally  created 
emergency.  In  addition,  in  some  cases,  legislation  passed  pursuant 
to  section  5  of  the  14th  amendment  has  arguably  served  to  supersede 
an  earlier  constitutional  provision.  However,  properly  understood, 
those  instances  simply  demonstrate  the  proper  operation  of  the  14th 
amendment  superseding  earlier  provisions  of  the  Constitution. 
Neither  situation  is  analogous  to  what  is  being  presented  here. 

It  has  also  been  suggested  that  there  are  a  few  instances  when 
simple  legislation  purportedly  made  a  constitutional  provision  a 
nullity.^"  This  is  a  somewhat  inaccurate  mischaracterization,  and 
the  examples  offer  no  real  support  for  the  present  situation. 

Virtually  all  of  the  purported  examples  concern  actions 
undertaken  during  the  Civil  War  period,  1861-1865.  This  is 
particularly  troublesome  precedent  that  is  almost  certainly  sui 
generis,  because  much  of  what  occurred  during  that  time,  starting 
with  secession,  was  "extra-constitutional,"  and  thus  operates  far 
outside  the  normal  constitutional  framework.  Thus,  these  examples 
hardly  offer  a  sensible  focus  to  analyze  the  issues  presently 
before  us.  Moreover,  many  of  the  actions  taken  by  Congress  and 
President  Lincoln  during  the  Civil  War  period  may  have  been 
unconstitutional,  but  because  of  war  time  exigencies,  may  not  have 
been  challenged.  To  the  extent  those  actions  arguably  now  are 
being  implicitly  relied  on  to  support  the  principle  that  one  should 
do  whatever  is  necessary  as  long  as  one  can  get  away  with  it,  even 
if  it  means  supporting  unconstitutional  action,  such  a  position 
would  be  seemingly  at  odds  with  every  elected  representative's  oath 
of  office  to  uphold  the  Constitution.  I  do  not  think  that  is 
anyone's  actual  legal  position,  but  at  times,  it  seems  that  it  is 


'  The  Federalist  No.  85,  at  525  (  Hamilton  )  (  C.  Rossiter 
ed.  1961  )  . 

^°  See,  e.g. .  Comments  of  Professor  Peter  Raven-Hansen,  1  H.R. 
2482  Hearings,  supra  note  2,  at  419  (  discussing  Congressional 
abolition  of  slavery  in  the  District  of  Columbia  in  1862, 
ostensibly  rendering  moot  the  so  called  fugitive  slave  provisions 
of  the  constitution.  U.S.  const,  art.  IV,  §  2,  cl.  3  ).  This 
clause  was  ultimately  constitutionally  mooted  by  passage  of  the 
13th  amendment  in  1865. 
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very  difficult  to  distinguish  that  principle  from  some  of  the  legal 
principles  sought  to  be  relied  on  in  order  to  overcome  the  legal 
obstacles  presented  by  the  23rd  amendment. 

Moreover,  even  using  the  Civil  War  examples,  they  do  not  offer 
clear  support  for  the  proposition  that  Congress  has  made  a 
constitutional  provision  a  nullity  by  simple  legislation,  and  that 
the  provision  can  then  simply  be  subsequently  repealed.  The  point 
is  sometimes  made  that,  in  1862,  Congress  by  legislation,  abolished 
slavery  before  the  ratification  of  the  13th  amendment.  Professor 
Raven-Hansen  has  argued  that  this  1862  legislation  effectively 
rendered  obsolete  provisions  of  the  Constitution  concerning  the 
return  of  fugitive  slaves." 

I  must  take  issue  with  this  legal  and  historical 
characterization.  The  law  did  no  such  thing.  First,  the  statute 
abolished  slavery  in  the  District  of  Columbia,  it  did  not  abolish 
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Professor  Raven-Hansen  testified: 


You  have  an  obsolete  provision  in  the  Constitution,  but  it  is 
not  unprecedented.  In  April  1862,  the  Congress  abolished 
slavery.  With  that  legislation  they  made  the  fugitive  slave 
clause  obsolete  for  the  District  of  Columbia.  The  fugitive 
slave  clause  is  obsolete  to  all  parts  of  the  country.  The 
same  would  be  true  of  the  23rd  amendment. 

1  H.R.  2482  Hearings,  supra  note  2,  at  419. 

It  must  be  noted  that  Professor  Raven-Hansen ' s  statement  is 
demonstrably  inaccurate.  The  1862  Act  did  not  abolish  slavery.  It 
only  abolished  slavery  in  the  District  of  Columbia  and  further 
provided  for  compensation  to  loyal  slaveholders.  The  Act  did  not 
abolish  slavery  in  the  border  slave  states  that  remained  loyal  to 
the  Union  (  e.g.,  Maryland,  Delaware  ),  nor  did  it  abolish  slavery 
in  Confederate  territory  under  Union  control.  Finally,  with 
respect  to  the  fugitive  slave  provisions,  the  1862  Act  did  not 
render  the  fugitive  slave  clause  obsolete  or  otherwise  repeal  the 
Fugitive  Slave  Act  of  1850  because  the  1862  Act  specifically  stated 
that  acts  would  constitute  kidnapping  only  if  one  sought  to 
"transport  .  .  .  out  of  the  District  any  person  or  persons  discharged 
or  freed  by  the  provisions  of  this  act.""  12  Stat.  376,  378,  §  8, 
Apr.  16,  1862.  Thus,  since  Maryland  slaves  were  not  freed  by  this 
Act,  the  Act,  by  its  own  terms,  did  not  render  obsolete  the 
operation  of  the  fugitive  slave  clause.  As  a  consequence,  the  1862 
Act  did  not  prohibit  a  Maryland  slave  that  had  escaped  to  the 
District  from  being  returned.  See  generally  Benjamin  Quarles, 
Lincoln  and  the  Negro  77-85  (  1962  )  (  discussion  of  enforcement  of 
Fugitive  Slave  Law  in  Civil  Wartime  Washington,  particularly  with 
respect  to  claims  of  loyal  slaveholders  from  loyal  slave  states  ) . 
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slavery.  Second,  the  1862  legislation  provided  compensation  for 
loyal  slave  holders,  thus  becoming  nothing  more  than  a 
constitutionally  compensated  taking  consistent  will  applicable 
constitutional  provisions  then  in  operation.  With  respect  to 
effected  slaveholders  in  states  that  had  seceded,  they  were,  by 
definition,  engaged  in  rebellion  against  the  union,  had  adopted 
their  own  Confederate  Constitution,  and  thus  had  no  legal  standing 
to  claim  that  the  fugitive  slave  clause  had  been  unconstitutionally 
been  rendered  a  nullity.  Finally,  with  respect  to  loyal 
slaveholders  in  slave  states  loyal  to  the  Union,  contrary  to 
Professor  Raven-Hansen ' s  suggestion,  the  1862  Act  did  not 
extinguish  the  operation  of  the  fugitive  slave  clause.  The  Act  did 
not  free  slaves  in  loyal  slave  states,  and  the  kidnapping 
provisions  in  the  1862  Act  did  not  prohibit  efforts  to  return 
slaves  of  loyal  slaveholders  who  had  escaped  and  were  found  in  the 
District  of  Columbia.'^ 

Or,  to  look  at  the  issue  in  another  way,  the  fugitive  slave 
clause  was  not  rendered  a  nullity  vis  a  vis  any  U.S.  citizen  not  in 
rebellion.  Those  in  rebellion  had  essentially  renounced  their 
rights  under  the  Constitution,  so  as  a  practical  matter,  the 
congressional  legislation  operated  constitutionally  on  all  citizens 
and  did  not  trump  any  citizen's  constitutional  right  even  prior  to 
the  adoption  of  the  13th  amendment. 

Similarly,  the  Civil  Rights  Act  of  1866  was  enacted  prior  to 
the  adoption  of  the  14th  amendment.  Since  the  14th  amendment,  when 
enacted,  would  essentially  mirror  the  language  of  the  1866  Act,  one 
might  try  to  argue  that  the  14th  amendment  was  enacted  in  response 
to  the  congressionally  created  exigency  of  the  passage  of  the  Act 
because  of  the  need  to  find  a  source  of  constitutional  authority. 
However,  the  analogy  is  inapposite.  Congress  enacted  the  Act  of 
1866  pursuant  to  its  powers  under  the  enforcement  clause  of  the 
13th  amendment,  which  had  been  ratified  the  previous  year.^^ 
Thus,  the  enactment  of  the  1866  Act  did  not  create  a 
congressionally  created  exigency  inevitably  requiring  a  subsequent 
constitutional  amendment  to  remedy  an  absurd  situation.  Moreover, 
there  was  no  need  to  repeal  an  earlier  constitutional  provision 
allegedly  rended  absurd  or  a  nullity  because  of  the  passage  of  the 
Act. 


^^  See  note  11  supra . 

"  See,  e.g. .  Eric  Foner,  Reconstruction:  America's  Unfinished 
Revolution  244  n.  29  (  1988  )  (  "Senator  Bingham  believed  the  Civil 
Rights  Bill  unconstitutional,  but  every  other  influential 
Republican  considered  it  warranted  by  the  second  clause  of  the 
Thirteenth  Amendment  ) . 
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The  Prohibition  Analogy 

Some  supporters  of  H.R.  51  assert  that  the  manner  in  which 
Prohibition  was  enacted  and  then  repealed  lends  support  for  the 
position  that  there  is  no  problem  with  simply  repealing  the  23rd 
amendment  after  H.R.  51  is  enacted.^*  However,  the  enactment  and 
repeal  of  Prohibition  by  constitutional  amendment  lends  no  support 
for  the  proposition  that  D.C.  Statehood  legislation  should  be 
enacted  first,  and  then  work  to  repeal  the  23rd  amendment.  Rather, 
the  Prohibition  experience  supports  the  principle  that,  when  a 
constitutional  amendment  is  sought  to  be  repealed,  it  should  be 
sent  to  the  States  under  circumstances  where  the  issue,  and  all 
integrally  related  issues,  are  able  to  receive  careful  and,  to  use 
Hamilton's  words,  "mature"  consideration. 

The  21st  amendment,  enacted  in  1933,  repealed  the  18th 
Amendment,  which  has  been  enacted  in  1919,  thus  ending  Prohibition. 
But  Congress  did  not  submit  the  21st  amendment  to  the  states  in 
order  to  eliminate  a  congressionally  created  absurdity.  Rather, 
the  experiences  of  Prohibition  resulted  in  a  citizenry  strongly 
convinced  that  Prohibition  was  unworkable  or  against  the  interests 
of  a  vast  majority  of  the  populace.  Congress  acted  in  response  to 
overwhelming  public  sentiment  and  proposed  the  21st  amendment. ^^ 

Here,  in  contrast,  it  appears  that  precisely  the  opposite  is 
sought  to  be  accomplished.  H.R.  51  appears  to  attempt  to  craft  a 
legislative  solution  that  effectively  minimizes,  if  not  downright 
avoids  or  eliminates,  the  States'  and  the  citizenry's  inherent 
right  in  our  Federalism  to  have  meaningful  input  into  whether  the 
Constitution  should  be  amended.  H.R.  51  attempts  to  do  this  by 
masking  the  inherent  core  connection  of  the  23rd  amendment  and  D.C. 
Statehood.  It  thus  seeks  to  present  the  issue  of  the  repeal  of  the 
23rd  amendment  as  a  fait  accompli  necessary  in  order  to  avoid  the 
intentionally  and  knowingly  created  "absurd"  situation,  rather  than 
allowing  the  ratifying  process  to  include,  as  was  intended, 
intelligent  debate  on  the  fate  of  the  23rd  amendment  and  all 
related  consequences. 

This  was  not  the  manner  in  which  the  18th  amendment  was 
presented  to  the  states  for  possible  repeal.  There,  Congress  was 
so  concerned  about  repealing  such  a  relatively  new  constitutional 
provision,  only  14  years  old,  that  it  took  the  unprecedented  step 
of  referring  the  adoption  of  the  21st  Amendment  to  State 


^*  See  e.g. .  Testimony  of  Professor  Jamin  Raskin  before  the 
U.S.  Commission  on  Civil  Rights,  March  26,  1993  at  111. 

^'  See  James  L.  Sundquist,  Constitutional  Reform  and  Effective 
Government  12  (  1986  )  (  noting  "waves  of  popular  enthusiasm"  to 
repeal  Prohibition  ) . 
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Conventions,  as  opposed  to  state  legislatures,  in  order  to  obtain 
the  opinion  of  bodies  especially  chosen  for  the  purpose  of 
determining  the  amendment's  subject.  This  suggests  that  the 
conventions  were  called  to  engage  in  meaningful  and  considered 
debate,  not  to  rubber  stamp  a  congressional  fait  accompli. 

That  stands  in  stark  contrast  to  the  scenario  apparently 
envisioned  by  H.R.  51.  As  noted  above,  if  H.R.  51  is  enacted  in 
its  present  form,  the  issue  of  D.C.  Statehood  and  the  repeal  of  the 
23  rd  amendment  (  an  amendment  only  32  years  old  )  would  then  be 
presented  to  the  States  as  a  fait  accompli  emergency  measure 
necessary  to  remedy  an  absurd  situation  intentionally  created  by 
Congress,  thereby  denying  the  States  their  proper  constitutional 
role  of  meaningful  constitutional  consideration  of  real  options. 
Such  a  scenario  is  unprecedented  in  its  denigration  of  the 
constitutional  amendment  process. 

Conclusion 

In  conclusion,  the  inherent  constitutional  connection  of  D.C. 
Statehood  and  the  2  3rd  amendment  cannot  be  avoided.  That  is  a 
constitutional  reality.  The  District  is  a  unique  constitutional 
creature.  Because  of  the  District's  unique  constitutional  status 
and  the  presence  of  the  23  rd  amendment,  unique  steps  may  be 
required  in  order  to  obtain  Statehood.  Thus  the  manner  in  which 
other  territories  have  obtained  statehood  is  largely  irrelevant. 
The  states  deserve  to  deal  with  the  issues  in  a  substantive  and 
meaningful  way.  That  means  that  Statehood  should  be  made 
contingent  on  prior  repeal  of  the  2  3rd  amendment.  Such  a  scenario 
avoids  reducing  the  23rd  amendment  repeal  process  to  a  hollow  and 
essentially  substanceless  fait  accompli  that  denigrates  the 
constitutional  amendment  process. 

Apparently,  there  is  some  concern  that  any  attempt  to  tie 
Statehood  to  passage  of  a  prior  constitutional  amendment  will 
effectively  defeat  D.C.  Statehood.  Tying  D.C,  Statehood  to  a 
prior  passage  of  a  constitutional  amendment  may  be  more  difficult, 
more  time  consuming  and  more  expensive,  but  it  is  not  impossible. 
More  important,  it  is  legally  and  constitutionally  appropriate. 
Indeed,  the  Constitution  was  purposely  made  difficult  to  amend.  I 
see  this  a  strength,  not  a  weakness.  Most  important,  if  there  is 
suspicion  that  state  legislatures  are  somehow  out  of  tune  with 
their  constituents  or  captivated  by  partisan  interests,  and  might 
delay  or  otherwise  defeat  a  proposed  constitutional  amendment, 
there  is  a  constitutional  method  to  deal  with  the  issue.  The 
Constitution  provides  that  Congress  may  specify  the  means  of  state 
ratification  of  proposed  constitutional  amendments,  either  via  the 
state  legislatures  or  state  conventions  specifically  called  to 
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consider  a  particular  proposed  amendment.^'  If  the  same  Congress 
that  enacted  D.C.  Statehood  legislation  contingent  on  the  repeal  of 
the  23rd  amendment  chose  the  state  convention  route  of  ratification 
(  as  it  constitutionally  can  do  ) ,  it  could  bypass  state 
legislatures  entirely,  and  could  send  the  issue  to  state 
conventions  specifically  convened  for  this  sole  purpose.^' 

Proponents  of  H.R.  51  have  said  that  nationwide  public  opinion 
polls  run  9-1  in  their  favor.  If  that  is  the  case,  good  grass  root 
organizing  should  result  in  at  least  three  fourths  of  the  state 
conventions  having  strong  majorities  in  favor  of  repealing  the  2  3rd 
amendment,  at  which  time  the  New  Columbia  Statehood  legislation 
would  become  operative.  This  might  not  be  as  difficult  as  it  may 
seem  at  first.  As  noted  earlier,  the  21st  amendment  was  enacted 
under  this  procedure.  Ratification  by  state  conventions  was 
completed  in  the  course  of  barely  nine  months,  between  February  20 
and  December  5,  1933.^^ 

In  a  somewhat  analogous  context,  former  President  and  former 
Chief  Justice  William  Howard  Taft  wrote: 

The  good  sought  in  unconstitutional  legislation  is  an 
insidious  feature  because  it  leads  citizens  and  legislators  of 
good  purpose  to  promote  it  without  thought  of  the  serious 
breach  it  will  make  in  the  ark  of  our  covenant  or  the  harm 
which  will  come  by  breaking  down  recognized  standards." 

In  summary,  I  generally  support  the  aspirations  of  D.C. 
Statehood.  I  see  no  constitutional  or  legal  objections  to  a 
Statehood  bill  that  is  made  contingent  on  the  prior  repeal  of  the 
23rd  amendment  effectuated  through  constitutional  amendment. 
However,  for  the  reasons  discussed  above,  and  for  the  other 
constitutional  reasons  fully  discussed  in  my  George  Washington  Law 
Review  Article,  I  must  oppose  H.R.  51. 


"  U.S.  const,  art.  V. 

^^  These  conventions  are  called  for  the  sole  specified  purpose 
of  considering  the  proposed  constitutional  amendment.  They  are  not 
the  omnibus  constitutional  convention  required  to  be  called  upon 
application  of  two-thirds  of  the  state  legislatures,  a  type  of 
convention  which  some  fear  would  become  a  "runaway"  convention  that 
might  rewrite  the  entire  constitution.  See  generally  Sundquist, 
supra  note  11,  at  244-45. 

'*  Id.  at  244. 

"  Bailey  v.  Drexel  Furniture  Co.,  259  U.S.  20,  37  (  1922  ) 
(  Taft,  C.J.  ) . 

10 


97 


PROPOSED  D.C.  STATEHOOD  AND  THE  2 3RD  AMENDMENT 

PREPARED  REMARKS  BEFORE  THE  U.S.  HOUSE  OF  REPRESENTATIVES, 
COMMITTEE  ON  THE  DISTRICT  OF  COLUMBIA  • 
July  28,  1993 

Adam  Harris  Kurland 
Associate  Professor  of  Law 
Howard  University  School  of  Law 
2900  Van  Ness  St.  NW 
Washington,  D.C.  20008 
(  202  )  806-8063 


Summary  of  Testimony 

This  testimony  concerns  H.R.  51,  and  focuses  on  the  legal, 
historical,  and  constitutional  issues  relating  to  H.R.  51  and  the 
23rd  amendment.  The  23rd  amendment  must  be  repealed  by 
constitutional  amendment.  H.R.  51  is  silent  on  the  23rd  amendment. 
If  H.R.  51  is  enacted,  and  nothing  else  is  done,  the  remaining 
shrunken  District  of  Columbia  will  be  constitutionally  entitled  to 
three  electoral  votes  pursuant  to  the  23rd  amendment.  These  rights 
cannot  be  abrogated  by  legislation.  Moreover,  any  attempt  to 
repeal  the  23rd  amendment  after  H.R.  51  is  enacted  would  raise 
serious  legal  questions  concerning  the  denigration  of  the 
constitutional  amendment  process.  To  avoid  these  legal  and 
constitutional  problems,  any  New  Columbia  Statehood  legislation 
should  be  made  contingent  on  prior  repeal  of  the  23rd  amendment 
effectuated  through  constitutional  amendment. 
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Ms.  Norton.  It  was  a  careful  statement,  and  I  appreciate  your 
statement,  Professor  Kurland. 

I  know  that  Professor  Raskin  is  anxious  to  respond  to  some  of 
your  concerns,  especially  those  attributing  Biblical  significance  to 
his  own  response.  I  must  say  that  your  reference  to  Biblical  signifi- 
cance is  understandable  considering  that  you  were  quoting  fi^om 
the  dead  when  you  attributed  the  views  that  you  would  expect  Rob- 
ert Kennedy  to  hold. 

May  I  remind  you  that  large  numbers  of  residents  of  the  District 
of  Columbia  also  preferred  another  remedy  before  and  had  not  in- 
vestigated the  full  ramifications  and  possibilities  of  statehood,  as 
had  not  Robert  Kennedy.  Just  as  Martin  Luther  King,  Jr.  has 
views  attributed  to  him  that  would  put  him  at  odds  with  90  per- 
cent of  black  people  today,  I  suggest  that  we  go  forward  and  let 
those  who  are  living  speak  for  themselves  on  this  question. 

I  would  like  to  say  for  the  record,  since.  Professor  Kurland,  you 
attribute  to  your  article  some  renewal  of  interest  and  concern  to 
the  23d  amendment  and  say  in  your  testimony  that  the  23d 
amendment  is  at  the  forefront  of  the  debate  on  statehood — I  would 
like  to  say  for  the  record  that  the  23d  amendment  is  a  footnote  to 
the  debate  on  statehood,  that  of  the  considerable  problems  we  face, 
the  least  important  one,  the  one  to  which  I  attribute  least  moment 
is  the  23d  amendment,  both  before  and  after  your  statement. 

I  will  give  credit,  not  to  your  article,  which  I  have  not  read  and 
which  I  had  not  heard  of  until  your  testimony  came,  but  I  will  at- 
tribute to  the  ranking  member  and  to  the  Republican  opposition 
continuing  raising  of  the  issue  of  the  23d  amendment,  and  while 
they  have  not  explored  it  in  the  depth  that  you  have,  I  did  believe 
that  it  deserved  the  kind  of  exploration  it  has  received  here  today. 

I  do  not  concede  that  the  23d  amendment  is  key  to  my  bill  or  to 
this  issue  at  all.  I  happen  to  be  a  constitutional  lawyer  still,  like 
yourself,  tenured  at  Georgetown,  and  I  believe  that  all  of  the  titters 
and  tatters  and  rags  around  statehood  ought  to  be  brought  in  and 
made  into  a  neat  bundle,  and  that  is  why  we  are  pursuing  this 
issue  with  this  seriousness  today. 

Why  don't  we  begin  by  at  least  understanding  where  we  agree. 
As  I  understand  it,  neither  you  nor  Professor  Raskin  believe  that 
not  repealing  the  23d  amendment  would  be  unconstitutional  or 
make  statehood  unconstitutional.  Your  concern  is  posed  in  the  lan- 
guage of  absurdity,  not  in  the  language  of  constitutionality. 

Mr.  Kurland.  I  agree  with  the  statement  that  if  statehood  would 
be  obtained  without  repeal  of  the  23d  amendment,  I  see  no  con- 
stitutional objection  with  that.  That  scenario,  though,  would  leave 
the  residents  of  the  new  District  of  Columbia  with  three  electoral 
votes. 

Ms.  Norton.  But  concede  that  we  in  this  Congress  or  the  people 
of  the  United  States  might  say,  "Forget  it;  let's  do  the  way  we  have 
done  with  other  provisions  in  the  Constitution,  regard  it  as  obsolete 
and  let  it  take  care  of  itself."  We  could,  if  we  desired,  make  that 
our  disposition  of  this  issue.  Is  that  not  true? 

Mr.  Kurland.  No,  I  disagree  with  that  mischaracterization,  be- 
cause I  don't  believe  that  the  23d  amendment  would  become  obso- 
lete on  the  passage  of  statehood. 
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Ms.  Norton.  We  could  determine  that  the  possibility  that  elec- 
tors from  the  District  of  Columbia  would  come  forward,  would  be 
recognized,  was  not  worth  our  time,  could  we  not,  if  we  desired, 
without  violating  the  Constitution  of  the  United  States  of  America? 

Mr.  KURLAND.  Again,  I  don't  understand  the  question. 

Ms.  Norton.  I  don't  understand  your  answer. 

Mr.  KuRLAND.  Well,  it  is  my  position  that  there  is  no  constitu- 
tional impediment  for  Congress  to  create  New  Columbia.  The  con- 
stitutional result  of  that,  if  they  did  not  repeal  the  23d  amendment, 
would  be  that  the  23d  amendment,  which  I  believe  is  self-execut- 
ing, would  continue  to  have  operation. 

Let  me  just  add  one  other  thing  concerning  some  of  your  intro- 
ductory remarks.  While  the  23d  amendment  might  well  be  a  foot- 
note in  the  debate  over  the  issue,  it  is  my  opinion  that,  Madam 
Chair,  you  are  on  record  as  saying  that  you  are  going  to  move  to 
repeal  the  23d  amendment  by  constitutional  amendment  after 
statehood  is  obtained. 

My  personal  opinion  is  that  any  time  a  constitutional  amend- 
ment is  required,  whether  people  consider  it  a  housekeeping  func- 
tion or  not,  it  is  not  simply  a  footnote,  and  so  I  think  that  the  23d 
amendment,  for  a  lot  of  reasons,  is  important  and,  if  not  at  the 
forefront,  the  fact  that  the  Constitution  is  going  to  have  to  be 
amended  one  way  or  another  makes  this  a  significant  issue  for  dis- 
cussion. 

Ms.  Norton.  Professor  Kurland,  you  really  do  tempt  me.  I  was 
going  to  let  you  off  on  that  one,  but  since  you  have  quoted  me  on 
this  question,  you  have  forced  me  to  come  forward  once  again. 

You  say  in  your  testimony  and  you  cite  strong  proponents  of 
statehood  to  the  effect — and  I  am  quoting  you — that  a  constitu- 
tional repeal  is  necessary. 

Mr.  Kurland.  Yes. 

Ms.  Norton.  Then  you  quote  Representative  Dellums:  "He  is 
committed  to  work  for  the  repeal  of  the  23d  amendment  as  soon 
as  New  Columbia  is  admitted  as  the  51st  State." 

Sir,  I  submit  to  you  that  does  not  say  that  the  repeal  of  the  23d 
amendment  is  necessary,  and  you  go  further  and  take  my  com- 
ments, which  are  even  less  strong,  to  the  effect  that  I  would  be 
willing  to  try  to  get  the  23d  amendment  repealed  afler  New  Colum- 
bia is  admitted  to  the  Union  to  support  the  proposition  that — and 
I  am  quoting  you — that  a  constitutional  repeal  is  necessary. 

In  the  future,  would  you  make  sure  that  in  citing  that  propo- 
sition you  exclude  my  name?  I  believe  I  speak  for  Representative 
Dellums  when  I  say  you  should  exclude  his,  because  I  do  not  be- 
lieve it  is  necessary.  I  am  pursuing  this  matter  as  I  am  because, 
as  a  lawyer,  I  would  like  to  take  from  the  opposition  to  statehood, 
which  is  considerable,  any  more  demagogic  places  to  hang  their 
hats,  and  it  is  not  because  I  think  it  is  necessary,  but  I  do  believe 
that,  as  a  Member  of  Congress,  I  should  do  all  I  can  to  remove  ar- 
guments against  statehood,  and  that  is  the  reason  and  not  the  rea- 
sons that  you  cite  in  your  testimony.  In  the  future,  for  accuracy's 
sake,  I  hope  you  will  alter  that  citation  or  alter  the  statement  it- 
self; either  would  be  all  right  with  me. 

Mr.  Kurland.  Representative  Norton,  if  I  just  might  respond  to 
that,  perhaps  it  is  misinterpreted,  but  I  believe  it  an  accurate  quote 
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or  at  least  one  I  got  out  of  the  Wall  Street  Journal,  and  the  point 
is,  I  never  argued  that  you  were  saying  that  statehood  was  uncon- 
stitutional unless  the  23d  amendment  was  repealed.  That  is  not  my 
position,  so  I  think  to  the  extent  that  I  think  there  might  be  a 
slight 

Ms.  Norton.  Professor  Kurland,  don't  change  the  subject.  The 
fact  is — and  I  am  quoting — "As  a  starting  point,  I  would  like  to  cite 
for  the  record  the  near  unanimous  position" — ^"the  near  unanimous 
position" — ^"that  the  23d  amendment  csmnot  be  inoculated  by  sim- 
ple legislation  and  that  a  constitutional  repeal  is  necessary."  For 
that  proposition,  you  cite,  among  others,  Congresswoman  Eleanor 
Holmes  Norton.  You  cite  me,  and  you  cite  language  which  is  at 
variance  with  that,  which  does  not  prove  that  proposition.  You  cite 
knowledge  that  I  would  be  willing  to  try  to  get  the  23d  amendment 
repealed. 

I  am  going  to  try  to  get  it  repealed  because  Dana  Rohrabacher 
wants  me  to  get  it  repealed.  I  am  going  to  try  to  get  it  repealed 
because  a  whole  lot  of  people  who  oppose  statehood  want  to  get  it 
repealed,  not  because  I  say  it  is  constitutionally  necessary. 

Thank  you,  sir. 

Mr.  Kurland.  You  are  welcome. 

Ms.  Norton.  In  the  same  way,  I  think  I  should  defend  the  Presi- 
dent of  the  United  States  here.  He  testified  before  Congress  and 
said — "Clinton  testified  before  Congress  on  this  issue  at  a  time 
when  most  statehood  proponents  contended  that  the  23d  amend- 
ment issue  could  be  resolved  exclusively  by  legislation  and  that  a 
constitutional  amendment  either  prior  or  after  the  admission  of 
New  Columbia  was  not  necessary.  As  noted  above,  that  position 
has  changed."  I  don't  know  how  often  you  speak  to  Bill  Clinton. 

Mr.  Kurland.  Never. 

Ms.  Norton.  "It  is  important  because  when  Mr.  Clinton  testified 
in  support  of  a  bill  virtually  identical  to  H.R.  51,  one  of  his  key  as- 
sumptions was  that  DC  Statehood  could  and  would  be  achieved 
without  a  constitutional  amendment,"  and  you  here  intimate  that 
we  have  lost  the  support  of  the  President  of  the  United  States  be- 
cause we  are  seeking  to  repeal  this  amendment. 

"All  other  things  being  equal,"  you  quote  the  President  as  saying, 
"I  would  always  prefer  to  do  something  with  legislation  rather  than 
constitutional  amendment" — ^that  is  the  position  of  every  lawyer  I 
know — "because  I  think  the  less  we  amend  the  Constitution  the 
better" — that  is  my  position,  that  is  the  position  of  almost  all  law- 
yers in  the  United  States — "unless  there  is  an  overwhelming  case." 
So  if  this  can  be  done — ^this  can  be  done  legislatively,  it  is  far  better 
than  to  do  it  with  a  constitutional  amendment. 

I  don't  see  that  the  President  of  the  United  States  would  have 
any  difficulty  with  this,  especially  since  he  has  spoken  for  himself 
since  coming  to  the  District  of  Columbia  in  unequivocal  terms  sup- 
porting his  position  for  statehood  for  the  District  of  Columbia. 

I  object,  sir,  as  a  scholar  like  you,  to  the  loose  way  in  which  you 
use  the  positions  of  others  to  support  positions  of  your  own  even 
though  the  words  you  quote  from  others  demonstrably  do  not  show 
that  they  agree  with  the  words  you  have  chosen  for  yourself,  and 
I  ask  you  not  to  do  it  for  me,  and  I  ask  you  not  to  do  it  for  the 
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President  of  the  United  States  who  is  on  record  as  supporting 
statehood. 

Mr.  KURLAND.  Madam  Chair,  there  is  nothing  in  my  comments 
that  intimates  that  President  Clinton  no  longer  supports  statehood. 
My  comments  specifically  state  that  President  Clinton  supports  the 
statehood.  The  very  narrow,  limited  issue  on  which  I  properly  and 
accurately  quoted  then-Governor  Clinton  concerns  the  issue  or  one 
of  the  tangential  issues  that  we  were  discussing  today  concerning 
whether  or  not  a  bill  like  H.R.  51  or  another  kind  of  statehood  bill 
might  be  more  advisable  and  less  subject  to  constitutional  prob- 
lems, and  as  a  scholar  who  basically  has  nothing  more  than  the 
reputation  for  accurately  quoting  and  for  keeping  things  in  proper 
context,  I  respect  the  Chair's  opinion  on  her  comments.  However, 
I  must  say  for  myself  that  the  comments,  as  I  have  quoted  them, 
I  believe  speak  for  themselves  and  do  not  lend  themselves  to  some 
of  those  characterizations.  Again,  there  is  nothing  in  my  comments 
that  intimates  that  President  Clinton  no  longer  supports  statehood. 

Ms.  Norton.  On  the  contrary,  you  intimate  the  opposite.  I  am 
speaking  to  the  way  in  which  you  argue.  When  you  argue  technical 
points,  you  are  on  much  safer  ground.  But  your  testimony,  sir,  I 
think  is  marred  by  the  political  points  you  make. 

Thus — and  I  would  like  to  close  this  discussion  with  what  I  am 
relying  upon  for  my  concern,  and  I  am  quoting  you.  Professor 
Kurland.  'Thus,  while  President  Clinton's  support  of  DC  Statehood 
remains  firm" — ^you  didn't  dare  say  it  didn't;  you  can  read  the 
newspapers — "the  proponents  of  H.R.  51  are  now  operating  on  a 
constitutional  assumption  critically  different  than  was  the  case 
when  President  Clinton  testified."  Give  us  a  break.  If  it  is  a  foot- 
note now,  it  was  less  than  that  then,  and  it  is  not  critically  dif- 
ferent. 

Mr.  Kurland.  Madam  Chair,  again,  I  don't  want  to  continue 
this,  believe  me,  much  longer.  All  I  will  say  is,  whether  it  is  a  foot- 
note or  a  headnote  or  a  West  Key  Digest  number,  if  someone  is 
thinking  about  proposing  a  constitutional  amendment,  whether 
they  feel  it  is  not  necessary  or  not,  that  isn't  a  footnote.  That  is 
my  opinion.  \ou  accurately  read  my  statement.  I  stand  by  it.  I  be- 
lieve it  is  a  critical  constitutional  assumption  different  than  before. 
The  Chair  disagrees. 

Ms.  Norton.  All  right.  Since  we  know  where  we  agree  and  we 
began  with  an  assumption  upon  which  we  agree,  I  think  what  I 
ought  to  do,  in  fairness,  since  your  testimony  over  and  over  again 
made  reference  to  errors  you  n)und  from  Professor  Raskin,  I  sup- 
pose that  he  might  now  want  to  respond,  for  example,  to  the  ques- 
tion of  whether  or  not  the  23d  amendment  is  self-executing.  There 
doubtless  will  be  others,  but  let's  begin  there. 

Mr.  Raskin.  Thank  you  very  much,  and  let  me  just  preface  my 
remarks  by  saying  I'm  very  glad  that  you  are  in  Congress. 

I  didn't  know  that  witnesses  had  the  right  to  filibuster.  Maybe 
there  is  an  exception  for  law  professors.  I  will  try  to  keep  my  re- 
sponsive remarks  brief. 

I  think  if  we  cut  through  the  fog  of  political  rhetoric  around  this 
question,  we  find  that  Professor  Kurland  made  a  critical  conces- 
sion, reallv,  which  destroys  the  whole  thrust  of  his  argument  to- 
ward mayoe  the  latter  three-quarters  of  his  remarks.  He  admitted 
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that  no  one  has  a  personal  constitutional  right  to  vote  in  the  seat 
of  government.  He  admitted,  I  think — correct  me,  please,  if  I'm 
wrong — that  no  one  would  have  standing,  therefore,  to  sue  for  in- 
junctive relief  in  the  event  that  Congress  decided  to  repeal  this 
statute  organizing  the  electoral  college  in  the  District  of  Columbia 
as  part  of  admittmg  New  Columbia  to  the  Union  under  Congress's 
undisputed  and  exclusive  powers  to  admit  States  into  the  Union. 

No  one  has  a  constitutional  right  to  be  an  elector  in  the  District 
of  Columbia,  and  so  I  think  Professor  Kurland  is  right  to  make 
that  concession,  and  I  think  that  is  the  end  of  the  discussion.  If 
Congress  decided  to  admit  New  Columbia  without  repealing  the 
statute,  as  Delegate  Norton  I  think  just  tortured  the  answer  out  of 
Professor  Kurland,  there  is  nothing  unconstitutional  about  that.  If 
Congress  decided  to  repeal  the  statute  organizing  the  electoral  col- 
lege in  the  District  of  Columbia  as  part  of  the  statehood  package, 
there  is  nothing  im constitutional  about  that.  No  one  would  have 
anv  Federal  remedy,  no  one  would  have  any  Federal  right  to  sue. 
I  think  right  now  we  are  all  agreed  on  that  point. 

Now  let  me  just  respond  to  a  few  other  points.  Professor  Kurland 
does  not  defend  his  analogy  between  the  23d  amendment  and  the 
15th  amendment.  In  his  article,  he  suggested  that  there  was  a  per- 
sonal constitutional  right  to  vote  in  the  District  of  Columbia  in  the 
way  that  the  15th  amendment  gives  African  Americans  the  right 
to  sue  in  the  event  that  their  rights  are  being  violated  by  a  State 
or  by  Congress.  That  is  not  the  way  the  23d  amendment  works. 

The  way  the  23d  amendment  works  is.  Congress  has  to  organize 
the  electoral  college,  and  for  the  life  of  me  I  cannot  understand  a 
single  word  of  Professor  Kurland's  attempt  to  destroy  the  meaning 
of  tne  very  clear  dialogue  that  took  place  on  the  floor  of  the  House 
of  Representatives  where  one  Member  said  to  another,  in  effect, 
this  wouldn't  work  unless  Congress  acted  and  the  other  said,  "Yes, 
that's  my  understanding,"  and  the  first  Congressman  said,  "That's 
my  understanding  too,"  and  all  that  Professor  Kurland  showed  was 
that  every  text  takes  place  in  some  context,  but  the  context  that 
he  gave  to  it  in  no  way  undermined  the  crystal  clear  meaning  of 
the  dialogue. 

Professor  Kurland  does  not  dispute  that  the  23d  amendment  is 
meant  to  operate  the  way  article  II  is  so  that  Congress  is  acting 
like  a  State  legislature,  he  does  not  dispute  that  no  citizen  has  a 
constitutional  right  to  force  its  State  to  organize  an  electoral  col- 
lege, just  like  the  citizens  of  New  York  had  no  constitutional  rem- 
edy when  New  York  in  1789  decided  not  to  organize  an  electoral 
college. 

You  see,  the  electoral  college,  which  is  so  beloved  to  Professor 
Kurland,  is  precisely  what  gives  Congress  the  right  to  do  this  by 
statute.  That  is,  citizens  do  not  have  a  constitutional  right  to  force 
their  States  to  organize  an  electoral  college,  and  residents  of  the 
District  of  Columbia  do  not  have  a  constitutional  right  to  force  Con- 
gress to  organize  an  electoral  college.  That  is  one  reason  why  the 
citizens  of  the  District  want  out  of  this  situation  and  want  to  be 
a  State,  so  they  can  have  their  own  legislature  which  they  know 
will  be  responsive  to  their  wishes. 

Finally,  on  this  point  about  slavery,  I  find  it,  at  the  very  least, 
ironic  that  Professor  Kurland  gives  as  a  historical  argument  here 
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that  slave  owners  continued  to  preserve  rights  in  slaves  in  the  Dis- 
trict of  Columbia  and  this  is  his  justification  for  why  the  people  of 
the  District  are  trapped  in  this  semi-colonial  status.  That,  to  me, 
is  not  what  the  23d  amendment  means.  The  23d  amendment  does 
not  trap  the  residents  of  the  District  of  Columbia  into  being  perma- 
nent residents  of  a  second-class  colony,  and  that  is  not  the  meaning 
of  the  Constitution.  Our  Constitution  is  a  progressive  constitution 
which  advocates  statehood  for  the  people  who  are  living  under  the 
American  flag,  the  admission  of  States  under  a  republican  form  of 
government,  and  Congress  has  the  right  to  do  it. 

Ms.  Norton.  Thank  you  very  much. 

Professor  Kurland,  you  are  aware  of  Congress'  plenary  power 
over  the  District  of  Columbia? 

Mr.  Kurland.  Yes. 

Ms.  Norton.  How  would  you  read  the  plenary  power  of  the  Con- 
gress in  light  of  the  23d  amendment? 

Mr.  Kurland.  Congress'  plenary  power  is  almost  unreviewable, 
but  there  is  a  footnote  to  the  "almost."  As  a  practical  matter,  the 
courts  have  interpreted  it  as  virtually  unreviewable,  but  it  has  to 
be  consistent  with  other  constitutional  provisions. 

The  weakest  case  for  Congress  to  say  that  it  can  exercise  its  ple- 
nary power  and  do  something  is  when  it  does  something  that  con- 
flicts with  the  explicit  language  of  the  23d  amendment.  So  my  posi- 
tion would  be  that  the  plenary  power  has  to  be  interpreted  in  a 
constitutional  manner,  and  if  the  plenary  power  was  used  in  such 
a  way  to  violate  another  constitutional  right,  that  would  be  uncon- 
stitutional and  it  would  also  be  a  justifiable  issue. 

Ms.  Norton.  You  believe  that  there  is  a  constitutional  obligation 
upon  the  Congress  to  organize  an  electoral  college  for  the  District 
of  Columbia? 

Mr.  Kurland.  Yes,  I  do. 

Also,  Professor  Raskin  correctly  points  out  that  in  my  article  I 
point  out  that  in  1789  it  is  true  that  New  York,  for  various  reasons, 
did  not  appoint  Presidential  electors.  I  also  argue  that  while  histor- 
ical reality  is  not  necessarily  good  constitutional  precedent,  I  think 
that  modem  notions  of  equal  protection,  due  process,  and  the  guar- 
antee of  a  republican  form  of  government  would  lead  to  the  conclu- 
sion that  if  a  State  today  tried  to  eliminate  its  participation  in  the 
electoral  college,  for  whatever  reason — Professor  Raskin  points  out 
it  would  be  self-defeating,  but,  you  know,  it  is  conceivable  under 
some  stretch  that  it  might  happen — my  legal  position  would  be  that 
would  be  subject  to  several  constitutional  challenges,  and  I  don't 
think  it  could  constitutionally  occur. 

I  think  that  what  happened  in  New  York  in  1789  was  one  of  the 
kinks  of  the  startup  of  the  first  Presidential  election,  and  people 
couldn't  get  across  the  river,  and  there  were  all  sorts  of  other  prob- 
lems. But  I  think  today  the  modern  notions  of  equal  protection 
from  a  Federal  standpoint  incorporated  in  the  due  process  clause 
would  lead  to  the  conclusion  that  if  a  State  or  if  Congress,  operat- 
ing under  the  23d  amendment,  chose  to  eliminate  entirely  its  par- 
ticipation in  the  electoral  college,  that  would  be  unconstitutional. 

The  Congress  does  have  the  constitutional  right  to  come  up  with 
other  methods  of  electoral  selection,  as  do  the  States,  meaning  that 
if  Congress  wanted  to — and  this  gets  to  Professor  Raskin's  point 
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why  I  say  that  it  probably  isn't  an  individual  right  in  the  sense 
that  no  one  has  an  individual  right,  whether  you  live  in  a  State  or 
live  in  the  District,  to  vote  for  Presidential  electors,  because  the 
Constitution  makes  it  very  clear  that  the  State  legislatures,  with 
respect  to  the  States,  and  Congress,  with  respect  to  the  District,  in 
the  23d  amendment  have  the  prerogative  to  choose  various  meth- 
ods of  selection.  The  most  common  that  have  been  used  have  been 
either  appointment  by  the  State  legislatures  themselves  or  by  a 
kind  of  apportionment  system  as  opposed  to  a  "winner  take  all" 
popular  vote. 

If  Congress  wanted  to,  tomorrow  they  could  pass  a  law  altering 
the  District's  electoral  college  selection  procedures  saying  it  won't 
be  popular  vote  any  more,  Congress  themselves  now  will  choose  the 
three  Presidential  electors. 

Ms.  Norton.  So  who  would  bring  a  lawsuit? 

Mr.  KuRLAND.  Well,  the  choosing  of  a  different  selection  of  elec- 
tors is  totally  constitutional. 

Ms.  Norton.  No,  I'm  not  talking  about 

Mr,  KuRLAND.  OK  The  absolute  elimination — and  I  acknowl- 
edge— I  would  rather  use  the  word  "acknowledge"  as  opposed  to 
"concede" — I  acknowledge  that  if  that  were  to  happen  it  would  be 
plowing  new  legal  ground. 

Ms.  Norton.  Is  that  a  concession  of  Biblical  significance? 

Mr.  KuRLAND.  No.  It  is  of  Talmudic  significance  perhaps.  [Laugh- 
ter.] 

Ms.  Norton.  Same  difference. 

Mr.  KuRLAND.  If  Congress  totally  eliminated  the  District's  elec- 
toral votes,  as  Professor  Raskin  is  suggesting  they  do  with  the  pro- 
posed amendment  or  if  a  State — ^if  the  Maryland  legislature  de- 
cided to  wipe  out  the  electoral  vote  provisions,  it  is  my  legal  posi- 
tion that  residents  of  the  State  of  Maryland,  just  like  the  residents 
of  the  District,  would  have  legal  standing  to  challenge  the  abroga- 
tion of  the  constitutional  rights  under  the  23d  amendment.  It  is  a 
new  issue.  There  is  no  question  that  there  are  not  books  and  books 
of  precedent  on  that,  but  it  is  my  legal  position  that  they  would 
have  standing. 

I  also  point  out  in  my  article — I  don't  want  to  refer  to  that  article 
any  more;  it  has  gotten  me  into  some  trouble  here — I  still  think  it 
is  good,  and  I  would  ask  the  Chair  to  read  it  when  she  gets  the 
time. 

Ms.  Norton.  You  have  piqued  my  interest,  I  must  say. 

Mr.  KURLAND.  I  would  still  say  that  there  is  an  argument  con- 
sistent with  what  Professor  Raskin  has  argued  about  now  to  read 
the  Constitution  as  a  living,  breathing  document  that  several  of  the 
last  constitutional  amendments,  starting  with,  I  guess,  the  24th, 
have  all  been  more  inclusionary  with  respect  to  the  franchise.  I  be- 
lieve an  argument  could  be  made  that  under  current  notions, 
again,  of  equal  protection  and  due  process,  that  the  citizenry,  even 
though  they  do  not  have  an  absolute  right  to  vote  for  a  Presidential 
elector  because  Congress  can  alter  the  method  of  selection,  that  the 
citizenry,  though,  would  have  standing  to  say  that,  "We  have  our 
corporal  rights  under  the  23d  amendment  to  have  our  votes  count- 
ed in  the  electoral  college."  So  I  think  that  there  would  be  standing 
in  the  residents  of  the  District. 
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Ms.  Norton.  I  am  going  to  move  to  the  ranking  member  now 
and  ask  him  if  he  has  any  questions.  I  may  have  some  further 
questions,  but  I  have  gone  on  for  some  time. 

Mr.  RoHRABACHER.  Thank  you,  Madam  Chairman. 

Professor  Raskin,  are  you  saying  that  the  framers  of  the  23d 
amendment  did  not  intend  the  amendment  to  be  mandatory  on  fu- 
ture Congresses  but  merely  as  a  grant  of  authority? 

Mr.  Raskin.  That  is  right.  It  was  mandatory  that  every  future 
Congress  would  have  to  make  a  decision  about  organizing  an  elec- 
toral college  in  the  seat  of  government,  in  the  same  way  that  State 
legislatures  now  do.  The  House  report  accompanying  passage  of  the 
23d  amendment  explicitly  states  that  Congress  is  to  act  in  the 
same  manner  as  a  State  legislature  for  the  purposes  of  organizing 
electors. 

Mr.  ROHRABACHER.  In  other  words,  the  Congress  could  provide  or 
not  provide  for  electoral  votes  from  the  District  of  Columbia  as  it 
sees  fit,  and  that  is  what  you  believe  is  the  constitutional  position? 

Mr.  Raskin.  That  is  right,  Mr.  Rohrabacher. 

Mr.  Rohrabacher.  So  even  in  the  absence  of  statehood,  there 
would  be  nothing  wrong  constitutionally,  in  your  opinion,  with  fu- 
ture Congresses  of  depriving  the  District  of  Columbia  of  its  elec- 
toral votes  by  simply  repealing  the  implementation  statute,  and 
thus  the  citizens  of  the  District  would  have  no  basis  of  challeng- 
ing— the  constitutional  basis  of  challenging  this  action  in  court.  Is 
that  correct? 

Mr.  Raskin.  That  is  right,  Mr.  Rohrabacher.  The  fact  is  that 
Congress  was  to  serve  the  function  of  a  State  legislature  here,  and 
Congress  has  abused  the  rights  of  the  people  of  the  District  of  Co- 
lumbia for  a  long  time,  and  it  could  certainly  do  so  in  that  way  too, 
which  is  why  the  people  are  seeking  statehood. 

Mr.  Rohrabacher.  I  wonder  if  that  is  also  the  opinion  of  the 
Chair,  that  the  Constitution  would  permit  the  Congress  to  elimi- 
nate the  rights  of  the  people  of  this  area  to  have  the  electoral  votes. 

Ms.  Norton.  Mr.  Rohrabacher,  I  have  not  looked  at  that  ques- 
tion and  would  not  venture  an  opinion  at  this  time.  I  am  pleased 
to  receive  the  testimony  though.  We  will  think  through  that  ques- 
tion. If  so,  I  would,  of  course,  try  to,  pending  statehood,  do  what 
I  could. 

For  example,  I  submitted  a  piece  of  legislation  to  the  Congress 
when  it  looked  as  if  the  election  would  go  into  the  full  House,  I 
would  not  have  been  able  to  vote  for  President.  So  it  may  be  that 
I  will  have  to  submit  some  form  of  legislation  under  the  provisions 
which  allow  Congress  to  enact  legislation  to  execute  and  carry  out 
the  23d  amendment. 

Mr.  Rohrabacher.  Mr.  Kurland,  do  you  have  a  comment  on 
that? 

Mr.  Kurland.  Well,  you  know,  I'm  a  Democrat,  but  I  wish  you 
had  been  in  the  room  a  couple  of  minutes  ago,  because  when  some 
of  the  issues  that  came  up  where  I  got  into  a  dialog  with  the  Chair 
deal  with  some  of  the  issues  that  Professor  Raskin  raised  here  con- 
cerning the  operation  of  the  23d  amendment  and  the  constitutional 
tie-in,  I  disagree  with  Professor  Raskin.  I  take  the  position  that  the 
Congress  today  could  not  simply  repeal  the  underlying  electoral 
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vote  enabling  provisions,  thereby  disenfranchising  the  District  resi- 
dents today. 

Again,  I  find  it  somewhat  ironic  that  Professor  Raskin's  position, 
which  he  has  apparently  conceded  today,  is  that  even  if  Congress 
would  not  pass  the  statehood  bill,  if  Congress  wanted  to,  they  could 
simply  repeal  the  electoral  vote  enabling  provisions,  the  statute, 
and,  despite  the  presence  of  the  23d  amendment  unrepealed,  would 
deny  the  District  three  electoral  votes. 

I  believe  that  since  the  23d  amendment  is  self-executing  that 
Congress  could  not  do  that.  If  they  did  that,  it  would  be  unconstitu- 
tional, and,  if  they  did  that,  the  people  who  would  have  standing 
would  be,  one,  Members  of  Congress  would  have  standing;  two,  I 
believe  that  the  residents  of  the  District  would  have  challenge  the 
standing  a  total  legislative  abrogation. 

I  also  add  again,  I  will  tread  in  apparently  dangerous  waters  by 
quoting  the  dead,  but  the  testimony  of  Robert  Kennedy — I  am  not 
characterizing  his  testimony;  the  quotes  that  I  used  before  and  that 
have  been  used  in  many  of  the  documents  compiling  the  docu- 
mentation on  statehood  come  out  of  direct  quotes  concerning  some 
of  these  analogous  issues  that  were  raised  when  the  21st  amend- 
ment was  first  adopted.  That  is  why  I  simplv  have  no  problem 
quoting  Robert  Kennedy,  just  as  I  have  no  problem  quoting  Madi- 
son when  it  is  a  direct  quote,  not  a  paraphrase. 

Mr.  Raskin.  Mr.  Rohrabacher 

Mr.  Rohrabacher.  Professor  Raskin,  I  know  you  have  something 
to  say  here,  so  go  right  ahead. 

Mr.  Raskin.  Thank  you  very  much. 

Let  me  put  it  this  way.  I  would  venture  that  the  Federal  courts 
would  take  the  position  that  I  iust  elucidated,  that  Congress  is  act- 
ing as  the  State  legislature  and  would  have  the  power  to  do  it. 

Now,  obviously,  I  am  opposed  to  that,  and  I  am  sure  that  anyone 
who  believes  in  participation  for  the  people  living  in  the  seat  of 
government  would  oppose  it. 

I  think  even  constitutionally  it  is  a  much  closer  question.  Here's 
why.  If  Congress  were  not  to  pass  statehood  but  were  simply  to  re- 
peal the  statute  organizing  an  electoral  college,  then  we  have 
600,000,  who  are  full  taxpaying  American  citizens,  who  have  no 
participation  in  Presidential  elections. 

Now,  if  you  do  it  with  statehood,  99.99  percent  of  them  belong 
to  a  State  and  are  participating  in  Presidential  elections  on  much 
stronger  footing  in  the  State,  and  those  people  who  are  still  caught 
in  the  seat  of  government — say  several  dozen  of  them — they  get  to 
vote  in  their  States  of  prior  domicile.  So  it  is  clear  there,  no  one 
has  any  standing  and  no  one  has  any  actionable  injury  that  they 
could  sue  on. 

In  the  case  you  were  just  saving,  I  would  bet  you  that  the 
Rehnquist  Supreme  Court  woula  say  Congress  is  acting  as  the 
State  legislature  and  it  is  up  to  it  to  decide,  and  if  there  is  a  major- 
ity of  Congress  that  thinks  that  it  doesn't  want  people  of  the  Dis- 
trict of  Columbia  to  vote  for  President,  that  would  be  OK  That  is 
precisely  where  all  of  the  legal  precedent  has  gone. 

Mr.  KuRLAND.  I  would  just  add,  if  that  is  legally  correct,  that 
means  that  Congress  could  today  simply  say,  "Well,  I'm  going  to 
pass  a  statute  sort  of  like  the  Americans  Living  Abroad  Act  and 
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tell  all  the  residents  of  the  District  of  Columbia  that  we  will  let 
them  vote  in  Alaska  elections." 

Mr.  Raskin.  Not  only  is  that  correct  but  that  is  precisely  what 
Congress  did  from  1792  to  1800  when  the  residents  of  the  District 
voted  in  Federal  elections  in  Maryland  and  Virginia. 

Mr.  KURLAND.  Let  me  just  respond  to  that.  I  am  not  at  all  100 
percent  sure  on  this  point,  but  my  recollection  of  the  history  of  the 
creation  of  the  District,  that  between  1792  and  1800  the  District 
of  Columbia  did  not  yet  come  into  existence  as  a  separate  entity, 
and  the  session  is  effective — the  exclusive  Federal  coverage  of  the 
District,  was  effective,  I  believe,  either  in — I  believe  it  was  Novem- 
ber— it  was  in  late  1800. 

So,  again,  I  am  not  100  percent  certain  on  this,  but  my  recollec- 
tion is,  between  1792  and  1800  that  was  a  transition  period  where 
the  cession  of  land  had  not  yet  fully  taken  place.  The  Federal  ex- 
clusive legislation  clause  did  not  yet  kick  in.  There  is  a  statute 
in 

Mr.  RoHRABACHER.  As  this  debate  progresses,  I  am  sure  this  spe- 
cific fact  that  is  being  debated  will  be  verified. 

Mr.  Raskin.  In  fact,  if  I  might,  Mr.  Congressman,  that  is  not  ac- 
curate. I  hate  to  win  another  Biblical  concession  from  my  colleague, 
but  the  concession  of  land  from  Maryland  and  Virginia  was  effec- 
tive immediately  when  it  happened  in  1791. 

Mr.  RoHRABACHER.  We  will  let  that  be  determined  in  future  de- 
bate. 

Just  one  short  question  for  Professor  Raskin  and  then  just  one 
other  short  question  I  want  to  shoot  at  both  of  you. 

Then  you  would  be  saying  that  prohibition  could  have  been  re- 
pealed by  law  rather  than  by  another  constitutional  amendment? 

Mr.  Raskin.  I  am  very  glad  you  raise  that  question  because  the 
18th  amendment  which  provided  for  prohibition  delegated  power 
both  to  Congress  and  to  the  States  to  enforce  the  prohibition 
amendment,  and  before  the  21st  amendment  repealed  the  18th 
amendment  constitutionally  a  number  of  States  had  stopped  en- 
forcing its  provisions,  so,  in  effect,  had,  through  administrative  or 
legislative  action,  mooted  the  operation  of  the  18th  amendment. 

Mr.  ROHRABACHER.  So  it  was  not  necessary  to  have  another  con- 
stitutional amendment. 

Mr.  Raskin.  Well,  it  was  necessary  in  the  sense  that  the  Con- 
stitution is  the  expression  of  our  highest  form  of  political  commit- 
ment to  democracy,  and  so  we  don't  want  excess  baggage  hanging 
around  the  Constitution  when  it  no  longer  fits,  and  the  problem 
with  the  23d  amendment  is,  it  no  longer  fits. 

Mr.  RoHRABACHER.  All  right.  Now,  let  me  ask  one  last  question, 
and  that  is — Professor  Kurland. 

Mr.  Kurland.  I  just  want  to  respond  quickly  to  that. 

Mr.  ROHRABACHER.  Yes. 

Mr.  Kurland.  The  fact  that  constitutional  rights  were  not  en- 
forced does  not  mean  that  the  actions  were  not  unconstitutional, 
and  I  am  troubled — mystified — by  comments  that  seem  to  draw  an 
equation  between,  well,  things  weren't  being  enforced — laws  are 
not  enforced  all  the  time.  That  does  not  mean  that  they  simply  be- 
come a  nullity  and  therefore  the  repeal  of  the  law,  the  change,  is 
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some  cosmetic  feature.  The  21st  amendment  was  absolutely  nec- 
essary to  repeal  prohibition. 

There  is  actually  a  stronger  argument  to  support  Professor 
Raskin  that  he  didn't  make.  It  is  that  the  Federal  Government  it- 
self, President  Roosevelt,  wanted  to  get  out  of  the  Depression  so 
badly  and  Congress  wanted  to  get  the  ball  rolling  so  badly,  prior 
to  the  formal  repeal  of  the  21st  amendment,  before  the  three- 
fourths  of  the  States  finally  ratified  it  but  while  it  was  well  on  its 
way.  Congress  had  already  passed  it,  it  had  gone  out  to  the  States, 
and  it  was  being  ratified  much  quicker  than  due  deliberate  speed, 
it  was  zooming  through.  Congress  jumped  the  gun  and  started  en- 
acting Federal  legislation  which  allowed  for  the  distilleries  to  go 
back  to  work  prior  to  the  formal  repeal  of  the  18th  amendment 
through  the  21st  amendment. 

However,  there  is  no  question — and  here  is  where  the  parallel 
breaks  down — there  is  no  question  that  at  that  time  the  21st 
amendment  was  sent  out  to  the  States  having  substance,  and  it 
was  being  driven  by  popular  support. 

With  regard  to  statehood,  my  public  position  on  this  is  really  ir- 
relevant, but  I  think  that  the  procedures  that  I  lay  out  to  have 
statehood  contingent  on  repeal  of  the  23d  amendment  through 
State  conventions,  as  was  prohibition,  is  constitutionally  sound  and 
would  work.  It  is  not  easy  but 

Mr.  ROHRABACHER.  Thank  you. 

I  know  we  have  taken  a  lot  of  time  here,  and  I  appreciate  the 
Chair  conceding  this  time. 

You  two  may  know,  and  the  audience  may  know  as  well,  that  I 
support  retrocession  rather  than  statehood  as  an  alternative  to  pro- 
viding the  civil  rights  and  the  rights  to  vote  for  representatives  for 
the  people  of  the  District  of  Columbia. 

Professor  Raskin,  could  we  accomplish  retrocession  without  a 
constitutional  amendment? 

Mr.  Raskin.  Sure.  That  just  involves  redrawing  the  boundaries 
of  the  District  of  Columbia,  which  Professor  Kurland  even  concedes 
is  perfectly  permissible,  that  Congress,  under  the  District  clause 
power,  has  the  authority  to  modify  the  boundaries  of  the  District 
as  it  sees  fit. 

I  would  add.  Professor  Kurland  characterized  a  position  that  I  do 
not  hold  in  his  opening  remarks  about  retrocession,  saying  that — 
I  think  he  characterized  me  as  an  opponent  of  retrocession,  and  I 
have  not  fully  elaborated  my  views  on  retrocession  on  the  theory 
simply  that  the  people  of  the  District  of  Columbia  have  sought 
statehood,  and  so  the  question  of  retrocession  is  not  really  before 
us.  There  is  a  petition  for  admission  to  the  Union  before  Congress. 

Mr.  RoHRABACHER.  So,  no  one  should  assume  that  you  oppose 
retrocession? 

Mr.  Raskin.  That  is  right.  Thank  you. 

Mr.  ROHRABACHER.  Alfright. 

Professor  Kurland,  do  you  believe  that  retrocession  would  require 
constitutional  amendment — repeal  of  the  23d  amendment? 

Mr.  Kurland.  No,  because  the  way  I  understand  how  retroces- 
sion would  work  is  that,  as  Professor  Raskin  says,  it  would  simply 
redraw  the  boundaries  of  the  District.  As  long  as  the  retrocession 
redrawing  would  keep  some  plot  of  land,  no  matter  how  small,  as 
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part  of  the  constitutionally  required  seat  of  government  of  the 
United  States,  retrocession  could  be  achieved  by  legislation. 

However,  the  same  issues  concerning  the  23d  amendment  would 
arise  with  retrocession,  because  you  would  still  have  this  small, 
shrunken  enclave  that  would  be  the  remaining  Federal  District  of 
Columbia  that  would  be  subject  to  the  continued  operation  of  the 
esteemed  23d  amendment. 

Mr.  ROHRABACHER.  Thank  you  both. 

Thank  you.  Madam  Chairman. 

Ms.  Norton.  Thank  you  very  much,  Mr.  Rohrabacher. 

Just  one  or  two  more  words.  Professor  Kurland  wants  to  make 
sure  that  as  the  Framers  intended  as  thoughtful  debate  surround- 
ing any  constitutional  provision  before  them,  one  would  think  that 
if  statehood  passed,  that  the  only  thoughtful  debate,  considering 
that  it  is  hard  to  believe  anybody  would  want  to  keep  three  elec- 
tors— the  only  thoughtful  debate  might  be  about  constitutional  mis- 
chief. That  is  to  say,  statehood  has  passed,  there  are  opponents  of 
statehood,  and  there  is  this  constitutional  baggage  left  out  there. 

Some  opponents  of  statehood — and  I  am  surprised  that  if  your 
concern  is  thoughtful  debate,  you  would  not  have  at  least  indicated 
how  you  might  deal  with  this — some  opponents  of  statehood,  seeing 
that  New  Columbia  had  been  created  by  Congress,  might  decide 
that  there  was  a  way  to  make  real  constitutional  mischief,  and 
that,  of  course,  is  something  that  anyone  who  doesn't  want  to  tam- 
per with  the  Constitution  should  be  particularly  concerned  about. 

When  you  talk  about  thoughtful  debate,  once  we  have  passed 
this  piece  of  legislation,  it  seems  to  me  there  is  no  thoughtful  de- 
bate about  whether  or  not  to  eliminate  the  three  electors.  What  is 
far  more  likely  is  that  opponents  of  statehood,  particularly  if  state- 
hood was  contingent  upon  the  passage  of  the  23d  amendment, 
would  find  a  basis  in  the  Constitution  to  do  what  the  Framers 
would  certainly  have  frowned  upon. 

You  say  in  your  testimony,  "Apparently  there  is  concern  that  anv 
attempt  to  tie  statehood  to  passage  of  a  prior  constitutional  amend- 
ment will  effectively  defeat  DC  Statehood."  You  are  darn  right.  We 
believe  we  might  create  a  constitutional  crisis  if  the  Congress  said 
one  thing  and  there  were  some  who  believed  that  they  might 
change  that  view  through  the  23d  amendment.  There  would  be 
thoughtful  debate  all  right,  but  it  seems  to  me  that  thoughtful  de- 
bate would  not  be  about  the  23d  amendment  but  about  how  to 
undo  statehood  for  the  District  of  Columbia.  I  would  like  to  know 
how  you  would,  if  you  were  me,  handle  that. 

Would  you  say  to  the  residents  of  the  District  of  Columbia,  "Give 
up  one  of  the  few  constitutional  rights  you  have,  if  Congress  carries 
out  its  duty  appropriately,  to  vote  for  President,  and  ta^e  a  chance, 
take  the  risk  that  there  will  be  those  who  have  opposed  vou  all 
over  the  country,  who  will  leave  you  in  a  true  nether  land  of  de- 
mocracy without  the  right  to  vote  for  President  and  without  your 
full  rights  to  statehood"?  Is  that  not  at  least  as  worthy  of  consider- 
ation in  deciding  what  method  to  use  to  go  at  the  23  d  amendment? 

Mr.  KURLANTD.  That  is  absolutely  essential  to  be  debated.  It 
would  be  absolutely  essential  to  craft  the  legislation  in  such  a  way 
that  the  statehood  bill  would  pass.  I  think  that  some  of  the  earlier 
bills  that  dealt  with  retrocession  and  some  other  bills  were  drafted 
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in  such  a  way  to  say  that  there  is  a  statehood  bill  that  becomes 
effective  contingent  upon  repeal  of  the  23d  amendment. 

Therefore,  then  what  Congress  should  do  so  that  problem  would 
not  occur  would  be;  I  would  call  State  conventions;  I  would  have 
the  bill  call  for  State  conventions,  as  opposed  to  the  State  legisla- 
tures ratifying,  and  the  issue  that  would  go  out  to  the  States  would 
be:  Should  the  23d  amendment  be  repealed?  The  statehood  contin- 
gent bill  would  be  like  statehood  admission  bills  of,  say,  Oregon  or 
any  other  State,  that  once  they  are  passed  those  statutes  can't  be 
repealed. 

So,  if  the  Congress  would  pass  the  statehood  bill  contingent  on 
repeal  of  the  23d  amendment,  the  State  conventions  that  dealt 
with  the  issue  would  not  be  in  a  position  of  sa5dng,  "Hey,  this  is 
great.  The  District  has  voted  Democratic  in  every  election  since 
1964.  Let's  just  knock  out  the  three  electoral  votes.  Maybe  there 
will  be  another  Hayes-Tilden  election  where  it  won't  matter." 

The  way  that  Congress  could,  I  believe,  constitutionally  draft  the 
bill,  it  would  be  absolutely  contingent  on  repeal  of  the  23d  amend- 
ment. Congress  has  the  absolute  power  calling  these  kinds  of 

Ms.  Norton.  Wait  a  minute.  You  are  going  too  fast  now. 

Mr.  KURLAND.  All  right. 

Ms.  Norton.  Pass  a  bill;  say  you  are  the  State  of  New  Columbia 
contingent  upon  the  repeal  of  the  23d  amendment;  send  out  to  the 
States  that  proposition 

Mr.  KuRLAND.  To  State  conventions. 

Ms.  Norton.  State  conventions  can  only  consider  that.  How  do 
you  guarantee  that  the  requisite  number  of  State  conventions 
would  do  what  Congress  anticipated? 

Mr.  Kurland.  Therein  lies 

Ms.  Norton.  That  is  my  problem, 

Mr.  Kurland  [continuing].  Therein  lies  the  real  constitutional 
core,  because  the  issue  is  not  then,  as  you  frame  it,  that,  well,  the 
States  might  repeal  the  23d  amendment,  deprive  the  District  of  the 
electoral  votes  and  not  grant  statehood.  They  couldn't  do  that. 

Ms.  Norton.  All  right.  I  understand  that. 

Mr.  Kurland.  OK  The  second  thing  is,  well,  what  can  guarantee 
that  three-quarters  of  the  States  would  pass  it?  There  is  no  guar- 
antee if  it  goes  out  to  the  States. 

Ms.  Norton.  Put  yourself  in  my  position  now. 

Mr.  Kurland.  OK 

Ms,  Norton.  I  represent  600,000  people.  They  have  this  right. 
They  want  statehood.  The  majority  of  them  have  voted  for  state- 
hood, 

Mr,  Kurland.  Yes. 

Ms.  Norton,  How  do  you  believe,  as  a  representative  of  the  Dis- 
trict of  Columbia,  I  should  responsibly  deal  with  this  issue? 

Mr,  Kurland.  If  I  were  in  your  shoes — that  is  a  difficult  hypo- 
thetical to  do,  but  consistent  with — well,  I  will  answer  it  this  way. 
Madam  Chair.  It  seems  quite  clear  that  there  is  popular  support 
nationwide  for  statehood. 

Ms.  Norton.  Excuse  me?  By  that  you  mean  what?  You  think  a 
majority  of  the  American  people  are  for  statehood? 

Did  you  hear  that,  Dana?  [Laughter.] 
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If  the  rest  of  your  answer  must  depend  upon  the  truth  of  that 
proposition,  then  I'm  not  sure 

Mr.  KURLAND.  Well,  let  me  at  least  finish  the  answer. 

Ms.  Norton.  All  right. 

Mr.  KuRLAND.  I  do  need  some  rehabiUtation  fi'om  the  Chair,  so 
let  me  take  whatever  I  can  get  here. 

The  problem  is  that  apparently  there  is  the  assumption  that 
statehood  will  not  pass  through  the  States.  It  is  either  based  on  the 
assumption  that  there  is  not  popular  support  for  statehood  or  that 
State  legislatures,  as  opposed  to  their  citizenry,  are  not  in  tune 
with  their  constituents. 

Now,  I  would  have  a  problem  as  a  legislator,  whether  it  be 

Ms.  Norton.  Wait  a  minute.  What  I  assume  is  that  the  oppo- 
nents of  statehood  would  go  around  the  country  spreading  fear 
about  the  District  of  Columbia  and  work  up  these  constitutional 
conventions  to  take  action  at  odds  with  the  action  that  had  been 
taken  by  their  representatives  in  Congress,  and  that  is  a  perfectly 
foreseeable  probability. 

Mr.  KuRLAND.  I  think  the  proponents  of  statehood  have  excellent 
grassroots  support  and  capabilities,  and  I  believe,  perhaps  naively, 
that  if  it  were  set  up  that  way,  if  it  were  made  very  clear  that 
there  are  no  constitutional  impediments  to  these  opponents  to 
statehood,  you  get  those  constitutional  conventions  in  such  a  way 
in  which  it  would  ratify.  Now,  again,  perhaps  that  is  a  bit 
naive 

Ms.  Norton.  In  other  words,  you  don't  have  any  legal  answer; 
you  just  hope  that  would  happen. 

Mr.  Kurland.  Well,  no.  But  obviously,  Representative  Nor- 
ton  

Ms.  Norton.  You  see,  I  have  to  have  a  legal  answer.  I  can't  go 
to  the  Congress  and  I  can't  go  to  the  residents  of  the  District  of  Co- 
lumbia and  say,  "Look,  they're  going  to  do  right,"  because  they 
haven't  done  right  for  200  years  yet. 

Mr.  Kurland.  But,  Representative  Norton,  you  can't  guarantee 
passage  of  a  constitutional  amendment. 

Ms.  Norton.  That  is  precisely  the  problem. 

Mr.  Kurland.  That  is  right,  but  the  problem  also  becomes  this, 
and  it  gets  down  to  the  core  of  where,  on  legal  grounds,  there  is 
room  for,  I  believe,  legitimate  disagreement  as  opposed  to  charac- 
terizing it  as  something  else.  It  is  that  the  District  is  a  constitu- 
tionally unique  creature.  That  is  just  a  historical  and  constitutional 
fact  of  life. 

The  people  in  the  United  States  have,  I  believe,  some  interest  in 
the  status  of  the  District.  If  the  proponents  occupy  the  moral  high 
ground,  I  have  faith  in  the  American  people  that  good  grassroots 
support  in  putting  together  the  constitutional  conventions  would 
lead  to  passage  of  a  constitutional  amendment.  But  the  Equal 
Rights  Amendment  did  not  pass.  There  is  no  guarantee  that  the 
Constitution  can  be  amended.  I  mean  that  is  a  given.  I  believe  even 
my  dear  friend,  Professor  Raskin,  would  concede  that. 

Mr.  Raskin.  Delegate  Norton,  could  I  just  add  something  here? 

Ms.  Norton.  Yes. 

Mr.  Raskin.  The  Equal  Rights  Amendment  is  a  great  example 
because  a  majority  of  uie  people  did  support  it  in  all  public  opinion 
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polls,  but  it  was  defeated,  and  that  is  because  the  constitutional 
amendment  process  is  far  more  difficult  than  the  statehood  admis- 
sion process. 

Since  the  Union  was  founded,  37  States  have  been  added.  All  of 
them  have  been  added  by  simple  majority  vote  of  the  House  of  Rep- 
resentatives and  the  Senate  and  with  a  Presidential  signature. 
That  is  the  only  way  that  States  have  ever  been  admitted  to  the 
Union.  No  State  has  ever  had  to  go  through  the  constitutional 
amendment  process,  and,  in  fact,  I  nave  real  constitutional  ques- 
tions about  that,  although  I  haven't  studied  that  question.  But  it 
strikes  me  as  very  strange  that,  in  the  name  of  some  kind  of  con- 
stitutional strict  constructionism,  we  would  require  a  State  to  be 
admitted  to  the  Union  by  going  through  a  constitutional  amend- 
ment process  which  everyone  knows  is  destined  to  fail. 

You  know,  constitutional  arguments  were  made  against  the  ad- 
mission of  lots  of  States.  Texas,  for  example:  Everyone  said  Texas 
can't  be  brought  in  because  it  is  a  republic.  West  Virginia:  Every- 
one said  you  can't  do  it  because  it  is  a  part  of  Virginia.  Vermont: 
You  can't  do  it;  it  used  to  be  part  of  New  York.  I  have  found  more 
than  a  dozen  examples  where  there  were  serious  constitutional  ar- 
guments made  in  Congress,  and  I  am  just  trying  to  put  this  into 
some  historical  perspective. 

The  opponents  of  every  statehood  admission  have  always  found 
some  constitutional  subterfuge  for  masking  essentially  political  ar- 
guments, and  I  think  that  is  what  is  happening  here.  I  don't  mean 
to  malign  the  motives  of  Professor  Kurland.  He  might  just  be  a 
useful  academic  vehicle  for  some  other  people's  agendas  here,  and 
he  might  believe  it  honestly,  but  the  reality  is  that  he  agrees  that 
it  is  constitutional  to  shrink  the  seat  of  government.  He  concedes 
that  it  is  constitutional  to  admit  the  rest  as  New  Columbia.  He 
simply  says  he  thinks  it  is  irresponsible  to  leave  those  three  elec- 
toral college  votes  with  the  seat  of  government,  which  everyone 
agrees,  so  the  only  real  question  then  is:  Do  you  stop  the  statehood 
process  by  requiring  repeal  of  the  23d  amendment  first,  or  do  you 
leave  it  to  the  good  sense  of  Congress  and  the  States  to  repeal  the 
23d  amendment  right  afterward  when  there  would  be  nobody  left 
to  defend  it? 

Ms.  Norton.  Professor  Kurland,  you  do  say,  "I  generally  support 
the  aspirations  of  DC  Statehood."  Could  I  ask  you,  do  you  support 
the  admission  of  New  Columbia  as  the  51st  State  of  the  Union? 

Mr.  Kurland.  If  it  is  done  constitutionally,  yes,  and  that  is  why 
I  don't  understand  why  even  Professor  Raskin — I  have  taken  that 
position  several  times — why  he  puts  in  that  I  am  either  some  aca- 
demic dupe  for  somebody  else  or  what-have-you.  These  are  good 
faith  constitutional  issues  that  I  have  been  raising,  and  I  will  reaf- 
firm that  I  support 

Ms.  Norton.  He  conceded  that  they  were  good  faith  issues  and 
has  quoted  you  and  taken  you  very  seriously,  and,  indeed,  you  have 
even  gotten  me  to  concede  that  they  are  good  faith  issues.  So  your 
point  is  well  made  and  well  taken. 

Let  me  make  one  final  point.  One  is  mystified  unless  one  looks 
in  context  at  the  dialog  when  the  23d  amendment  was  passed,  and 
you  both  have  sought  to  explain  that.  I  think  that  the  historical 
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context  of  that  is  revealed  by  the  way  the  Home  Rule  Act  has  in- 
deed been  treated. 

Congress  has  shown  a  marked  reluctance  to  give  up  its  plenary 
power  over  the  District  of  Columbia.  Whenever  there  has  been  any 
intimation  of  it,  there  has  always  been  something  in  the  legislative 
history  where  opponents  of  home  rule,  people  who  always  wanted 
to  make  sure  they  could  get  in,  in  case  something  came  up  in  the 
District  that  they  would  want  to  oppose,  could  fall  back  on  a  state- 
ment in  the  legislative  record  that  said,  "Of  course,  we  are  giving 
up  this  power,  but  we  can  always  come  in  because  we  have  plenary 
power  in  the  Constitution  on  the  District  anyway,"  and  so  the 
Home  Rule  Act  is  violated  every  year  here  in  this  Congress,  and 
people  get  up  and  they  admit  that,  *Tes,  we  passed  the  Home  Rule 
Act  23  years  ago,  and  it  did  give  power  to  the  District  of  Columbia 
to  self-govern,  but,  remember,  we  retained  plenary  power,  and, 
whenever  we  get  ready  to,  we  can  come  in  and  overturn  the  laws 
of  the  District  of  Columbia." 

It  is  inconceivable  to  me  that  this  notion,  which  is  so  deeply  em- 
bedded in  this  Congress,  would  not  have  come  up  in  this  debate  as 
well.  I  believe  the  peculiar  dialog  that  occurred  there  was  exactly 
to  say  that:  "Watch  out;  we  can  always  get  around  what  we  are 
doing;  we  can  always  get  around  the  power,  the  authority,  we  are 
giving  to  the  District  of  Columbia."  I'm  putting  something  in  the 
record  so  that  when  it  comes  up  there  will  be  something  to  hang 
your  hat  on,  and  that  is  what  I  believe  happened  here  because  it 
has  certainly  happened  over  and  over  again  with  the  way  in  which 
this  Congress  and  every  Congress  before  it  that  I  know  has  inter- 
preted the  Home  Rule  Act,  which  could  not  be  more  definitive  in 
its  own  words  but  which,  in  effect,  is  violated  every  year  by  the 
Congress  of  the  United  States  itself  If  you  think  this  Congress 
would  not  be  willing  to  violate  the  23d  amendment,  moving  to  that 
language  that  says,  "As  Congress  may  direct,  we  shall  set  up  an 
electoral  system,"  then  you  haven't  followed  the  debates  of  the  Con- 
gress of  the  United  States,  including  the  debate  yesterday  in  the 
Senate  of  the  United  States  which,  willy-nilly,  effectively  over- 
turned the  domestic  partnership  law,  which  passed  overwhelmingly 
in  this  city,  because  they  have  the  power  to  do  so,  because  they  felt 
like  doing  so. 

I  submit  to  you  that  if  a  majority  of  the  Congress  felt  like  not 
setting  up  a  system  of  electors  in  a  particular  election,  it  would  not 
be  set  up,  and  that  is  what  the  residents  of  the  District  of  Colum- 
bia most  fear. 

Far  from  being  irresponsible,  not  to  repeal  the  amendment  be- 
forehand, what  is  irresponsible  is  for  anyone  like  me,  entrusted 
with  the  rights  of  the  people  of  the  District  of  Columbia,  to  allow 
the  possibility  that  thev  would  be  lefl  deprived  of  their  rights  be- 
cause of  a  concession  I  had  made  without  thinking  through  the  full 
meaning  of  that  concession. 

So  as  between  the  risk  of  what  might  appear  an  absurd  anomaly 
lefl  in  the  law  for  the  2  seconds  in  historical  time  it  would  take 
people  to  wipe  out  three  electors  for  the  two  or  three  people  left  in 
the  District  of  Columbia,  as  between  that  £ind  giving  up  that  right 
before  statehood  is  granted,  it  seems  to  me  there  is  only  one  re- 
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sponsible  course  for  one  who  is  responsible  to  the  people  of  the  Dis- 
trict of  Columbia. 

Could  I  say  that  you  have  both  performed  in  the  most  extraor- 
dinary fashion,  that  your  testimony  has  been,  not  only  in  its  writ- 
ten form  but  in  the  brilliant  dialogue  that  has  taken  place  between 
you,  a  wonder  to  behold.  I  want  to  especially  say  to  Professor 
Kurland,  you  are  a  good  sport,  fellow. 

Mr.  Kurland.  Thank  you. 

Ms.  Norton.  You  really  are.  You  knew  you  were  coming  into  the 
lioness'  den,  I  know,  when  you  agreed  to  testify.  The  only  rec- 
ompense I  can  offer  is  that  I  will  read  your  article. 

Mr.  Kurland.  Thank  you. 

Ms.  Norton,  Thank  you  both  very  much. 

Ms.  Norton.  I  want  to  call  Dr.  Robert  Ebel.  Dr.  Ebel  is  a  con- 
sultant specializing  in  intergovernmental  finance.  Robert  Ebel  has 
served  as  the  director  of  government  finance  research  for  the  U.S. 
Advisory  Commission  on  Intergovernmental  Relations  and  has  di- 
rected tax  studies  for  Hawaii,  the  District  of  Columbia,  Minnesota, 
Nevada,  and  South  Carolina. 

Accompanying  him  is  Dr.  Julia  Freeman,  an  economist,  who  is 
employed  by  the  D.C.  Department  of  Finance  and  Revenue. 

I  want  to  welcome  both  of  you  here  this  afternoon  and  ask  Dr. 
Ebel  to  proceed. 

I  want  to  apologize  for  keeping  you  so  long,  and  I  want  to  apolo- 
gize to  our  third  panel.  We  are  trying,  frankly,  to  exhaust  these 
two  subjects,  at  least  in  the  technical  sense  of  that  word,  because 
we  want  to  get  all  of  these  questions,  which  have  been  raised  for 
years  and  not  answered,  out.  I  am  afraid  we  went  longer  thsin  we 
expected  with  the  last  panel.  I  very  much  appreciate  your  waiting 
so  patiently. 

You  may  proceed.  Dr.  Ebel. 

PANEL  THREE,  CONSISTING  OF  ROBERT  D.  EBEL,  Ph  J).,  ECON- 
OMIST, ACCOMPANIED  BY  JULIA  FREEMAN,  PhJ).,  ECONO- 
MIST 

STATEMENT  OF  ROBERT  D.  EBEL,  Ph.D. 

Mr.  Ebel.  Thank  you,  Madam  Chair. 

Madam  Chair  and  members  of  the  committee,  my  name  is  Robert 
Ebel.  I  am  accompanied  here  by  a  colleague,  Julia  Freeman.  My 
purpose  here  today  is  to  comment  for  the  record  on  the  characteris- 
tics of  a  congressionally  established  payment-in-lieu-of-tax — or 
PILOT — program  that  could  accompany  or  could  at  least  be  sepa- 
rately enacted  along  with  the  DC  Statehood  Act. 

The  basic  concept  that  we  will  be  talking  about  today  and  that 
you  have  in  the  written  testimony  before  you  is  that  the  Federal 
Government  would  be  treated  as  a  real  property  taxpayer  in  a 
manner  similar  to  the  treatment  that  is  now  accorded  to  privately 
held  property.  The  key  elements  of  my  testimony  are  as  follows: 

One,  there  is  no  constitutional  prohibition  regarding  either  the 
local  taxation  of  Federal  property  or  its  companion,  a  payment  in 
lieu  of  tax  based  on  Federal  real  property  value. 
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Second,  there  are  numerous  instances  now  in  which  the  Federal 
Government  has  permitted  taxation  of  its  property  and/or  has  es- 
tablished PILOTS  or  pajTTients  in  Ueu  of  taxes. 

Now  the  evidence  I  am  largely  referring  to  today  is  based  on  the 
1981  report  by  the  U.S.  Advisory  Commission  on  Intergovern- 
mental Relations.  It  was  published  as  Federal  Payments  in  Lieu  of 
Taxes  on  Real  Property,  and  it  can  still  be  obtained. 

I  mentioned  the  1981  report  because,  one,  it  is  the  most  com- 
prehensive, in  fact,  the  only  such  comprehensive  report  available  to 
us  today,  but,  second,  that  the  key  data  in  it  is  now  being  updated 
by  the  Congressional  Research  Service,  which  I  expected  to  have 
today,  but  it  simply  has  not  been  delivered.  But  the  thrust  of  my 
comments  will  not  be  changed.  In  fact,  I  think  we  will  find  quite 
clearly  they  are  reinforced  once  the  CRS  update  comes  out. 

The  third  point  of  the  testimony  will  be  that  the  enactment  of  a 
payment-in-lieu-of-tax  program  for  the  District  of  Columbia  or  for 
the  State  of  New  Columbia  would  not  be  a  departure  from  congres- 
sional policy  that  is  now  applied  elsewhere  in  the  United  States. 
That  is  to  say,  the  payment  in  lieu  of  tax  that  we  will  discuss 
would  not  be  a  unique  program  for  the  District  or  the  new  State. 

The  fourth  point  we  will  make  and  conclude  with  is  to  review  the 
U.S.  Intergovernmental  Relations  Commission  recommendations  on 
this  issue. 

Let  me  proceed  to  go  through  each  of  those  points  by  first  stating 
the  issue;  then  addressing  the  issue  of  why  there  is  a  problem  re- 
garding the  Federal  tax-exempt  presence;  third,  talk  about  the  con- 
gressional response;  and  then,  fourth,  conclude  with  the  U.S.  Com- 
mission's views. 

In  terms  of  the  statement  of  the  issue.  Madam  Chair  and  mem- 
bers, we  are  talking  at  the  heart  now  about  the  American  Federal 
system  and  the  system  of  fiscal  federalism  and  methods  that  can 
be  employed  to  strengthen  and  maintain  the  strength  of  that  sys- 
tem. 

At  present,  the  property  tax  is  the  single  most  important  revenue 
tool  used  by  State  and  local  governments  in  the  United  States,  and 
for  local  governments  it  accounts  for  74  percent  of  all  local  reve- 
nues. Keeping  it  strong  is  at  the  heart  of  fiscal  federalism  and  at 
the  heart  of  our  system  of  American  fiscal  intergovernmental  rela- 
tions. 

The  reason  the  tax  is  so  important,  the  reason  it  is  a  mainstay, 
has  been  well  explored  elsewhere.  Suffice  it  to  say,  it  goes  to  the 
issue  of  tax-based  accessibility.  Fundamentally,  it  is  the  one  tax 
that  we  can  rely  on  that  is  on  immovable  tax  base,  real  property; 
second,  there  are  clear  benefits  and  fairness  arguments  to  support 
the  use  of  the  tax;  third,  the  administrative  tools  are  well  devel- 
oped; and,  fourth,  it  is  well  understood  tradition  in  the  United 
States  since  the  founding  of  the  RepubUc. 

However,  like  any  tax,  a  property  tax  has  its  structural  prob- 
lems, its  structural  inequities,  inefficiencies,  that  are  built  into  it. 
These  range  fi-om  issues  of  cash  flow  problems  and  safety  net  is- 
sues to  the  effect  on  local  land  prices  and  the  effect  on  decisions 
regarding  economic  development. 


116 

The  problem  with  these  structural  inequities  is  that  they  can  be- 
come seriously  exacerbated  if  large  portions  of  the  tax  base  are 
taken  off  the  tax  roll. 

Now  for  many  communities  an  important  source  of  tax  base  ero- 
sion and  a  worsening  of  the  structural  problem,  and  therefore,  I 
would  argue,  an  undermining  of  the  strength  of  self-government  in 
the  United  States,  is  the  presence  of  a  large  amount  of  tax-exempt 
land  owned  by  the  Federal  Government. 

At  present,  the  U.S.  Grovemment  owns  one-third  of  the  Nation's 
land.  That  land  had  a  value  of  approximately  $571  billion  in  1990; 
75  percent  of  that  land,  $428  billion,  is  in  the  nature  of  a  commer- 
cial or  urban  type  land;  the  remainder  is  open  space  property 
lands,  such  as  grazing  lands  and  the  like. 

In  the  District  of  Columbia,  the  impact  of  the  Federal  exemption 
is  significant.  Whereas  in  the  United  States  as  a  whole  one  takes 
the  ratio  of  the  value  of  Federal  property  that  is  tax-exempt,  di- 
vided by  the  total  of  Federal  versus  private  real  property,  the  Unit- 
ed States  as  a  whole  figure  is  5  percent.  That  is  the  average. 
Around  that  average  there  is  a  range  from  less  than  1  percent  in 
Vermont  to  up  to  28  percent  in  Washington  State  and  34  percent 
in  the  District  of  Columbia. 

The  question  is,  why  is  this  a  problem?  Why  is  it  a  problem  that 
we  have  this  tax-exempt  land,  and  how  does  the  payment-in-lieu- 
of-tax  argument  enter  into  that? 

To  answer  that  question,  let  me  first  state  why  it  is  not  a  prob- 
lem. It  is  an  issue  that  often  comes  up.  It  was  to  do  with,  look,  the 
fact  is  that  the  Federal  Government,  the  Congress,  already  pro- 
vides a  great  deal  of  money  in  Federal  grants-in-aid  to  State  and 
local  governments.  Indeed,  at  present  Congress  provides  $140  bil- 
lion worth  of  intergovernmental  aid.  The  District  of  Columbia  re- 
ceives approximately  $1.6  billion  of  this,  which  includes  the  Fed- 
eral payment. 

The  point  about  these  payments  is — the  $140  billion — is  that  the 
payments  are  related  to  specific  needs  identified  by  Congress  for 
assistance,  (generally,  the  needs  can  be  characterized  as  either  so- 
cial, such  as  programs  related  to  poverty,  crime,  and  housing;  eco- 
nomic, having  to  do  with  things  like  enterprise  zones,  the  declining 
infrastructure,  and  the  like;  and  financial,  going  to  financial  stress, 
financial  incentives. 

When  the  Advisory  Commission  of  Intergovernmental  Relations 
picked  up  the  issue  of  whether  or  not  there  should  be  payments  in 
lieu  of  taxes  on  Federal  real  property,  the  question  came  up,  what 
is  the  point?  We  have  this  $140  billion  worth  of  intergovernmental 
aid  that  is  already  made. 

In  order  to  examine  the  "what's  the  point?"  question,  the  analysis 
that  the  ACIR  carried  out,  a  statistical  analysis,  answered  the 
question  in  the  negative,  and  it  said,  fundamentally,  "Is  there  a  re- 
lationship between  a  payment-in-lieu-of-tax  system  and  the  ad- 
dressing, as  Congress  wishes  to  address,  the  various  social,  eco- 
nomic, and  financial  needs  of  the  community?"  The  argument  was, 
and  the  statistics  show — and  I  will  be  happy  to  go  through  those 
equations,  if  you  would  like — the  answer  was  no,  there  is  not  a  re- 
lationship between  the  impact  of  Federal  tax-exempt  land  and  var- 
ious needs,  indicators. 
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The  policy  implications  of  that  finding  are  that  a  payment  in  lieu 
of  tax  is  a  separate  issue,  a  separate  debate,  from  that  of  the  na- 
ture of  intergovernmental  aid  as  the  Congress  now  uses  it.  To  put 
it  in  other  words  and  in  a  more  positive  frame,  to  enact  a  payment- 
in-lieu-of-tax  program  as  we  would  be  discussing  here  for  the  new 
State  of  Columbia  or  for  the  District  of  Columbia  would  not  be  a 
redundsmt  program. 

If  this  is  the  case,  what  are  the  arguments  for  a  payment-in-lieu- 
of-tax  program?  There  are  three  which  I  will  summarize  here.  They 
parallel  these  three  cases  or  three  criteria,  if  you  will,  parallel 
what  one  would  apply  to  any  fiscal  program.  They  are  equity,  effi- 
ciency, and  accountability. 

First,  on  the  issue  of  equitv,  there  are  three  equity  arguments. 
The  first  goes  to  the  issue  of  unreimbursed  service  costs.  Now  to 
understand  equity,  one  needs  to  understand  that  we  are  talking 
about  a  criterion,  a  goal — a  generally  accepted  goal  I  think  is  fair 
to  say — in  which  taxpayers — in  this  case,  institutions — in  similar 
circumstances  are  treated  in  similar  ways — so-called  equal  treat- 
ment of  equals  criteria. 

Three  elements  that  are  involved  here,  first,  are  the  issue  with 
regard  to  the  Federal  property  or  that  of  unreimbursed  service 
costs;  the  effect  on  lease  versus  ownership  decisions;  and  the  third. 
Federal  contracting.  These  are  written  up  in  my  testimony,  so  let 
me  be  very  brief. 

In  terms  of  unreimbursed  service  costs,  there  are  two  kinds  of 
service  costs  that  we  are  talking  about.  When  the  Federal  Govern- 
ment or,  for  that  matter,  a  private  business  locates  in  a  city,  such 
as  the  District  of  Columbia  or  a  State  such  as  New  Columbia,  it 
receives  direct  service  and  indirect  services  from  that  jurisdiction. 
The  direct  services  that  it  receives,  for  which  there  are  costs,  are 
things  like  police  and  fire,  bus  systems,  systems  not  only  for  the 
employees  but  for  the  employees'  children  and  families,  and  other 
kinds  of  public  services — sanitation,  public  health,  and  the  like. 

In  the  second  case,  there  are  these  indirect  services  by  the  pres- 
ence of  something  such  as  the  Federal  establishment  in  the  District 
of  Columbia  or  the  new  State  of  Columbia.  It  is  necessary  to  in- 
crease the  capacity  on  infrastructure — on  roads,  and  sewers, 
bridges,  and  the  like.  Now  these  are  costs  that  a  jurisdiction  must 
pay.  If  you  are  a  private  taxpayer  and  subject  to  the  tax  rolls,  those 
costs  are  recouped  through  a  property  tax  system.  If,  however,  the 
institution  is  exempt,  it  is  an  unreimbursed  service  cost.  The  equity 
principle,  therefore,  of  equal  treatment  of  equals,  where  people  are 
equally  receiving  certain  services,  is  violated. 

Now  the  same  arguments — I  am  using  the  District  of  Columbia, 
but  we  don't  need  to  do  that,  we  could  turn  to  San  Francisco,  we 
could  turn  to  Miami.  San  Francisco  is  a  beautiful  tourist  city,  for 
example;  Miami,  a  tourist  city;  Pittsburgh,  a  manufacturing  city; 
Boeing  is  in  Seattle.  Each  of^  these  kinds  of  institutions  benefits 
from  the  services  of  their  respective  cities  or  States,  and  they  pay 
for  that  a  service  cost.  If  there  is  Federal  or  other  exempt  property, 
then  that  is  unreimbursed  in  its  equity  violation. 

I  raise  the  Seattle,  Pittsburgh  or  San  Francisco  example  to  make 
a  point  that  often  comes  up:  "Well,  isn't  the  Federal  Government 
trading  a  lot  of  benefits  to  the  District  of  Columbia?"  In  its  ex- 
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treme,  one  argues  sometimes  that  if  it  were  not  for  the  Federal 
Government  there  would  not  be  a  city  of  Washington,  DC.  The  an- 
swer is  yes,  it  is  creating  a  lot  of  benefits,  but  so  does  GM  or  the 
automobile  industry,  for  Lansing,  so  does  Boeing  for  Seattle,  and 
so  on. 

To  stress  that  the  issue  of  equity  is  not  one  of  our  benefits  being 
created,  of  course  they  are,  but  the  Seattles  tax  the  Boeings,  the 
Pittsburghs  tax  the  Pittsburgh  Plate  Glasses,  the  Cleveland,  Ohios, 
tax  Lincoln  Electrics.  They  are  taking  the  role  of  taxpayers  for  the 
service  costs  they  receive. 

The  second  equity  violation  goes  to  the  issue  of  lease- versus-own- 
ership  decisions.  At  present,  the  Federal  Government  in  this  city 
and  elsewhere  does  its  activities  through  a  combination  of  either 
leasing  or  owning  properties.  They  may  be  doing  exactly  the  same 
kind  of  office  work,  for  example,  one  in  a  leased  building,  second 
in  an  owned  building.  The  Department  of  Labor  has  an  owned 
building;  it  also  leases  parts  of  buildings  in  the  cities.  If  one  leases, 
the  same  Federal  m.ission  is  being  accomplished  through  a  tax  re- 
gime of  a  property  tax.  If  it  is  owned,  it  is  tax-exempt.  There  is  an 
equity  violation,  again;  equals  are  not  being  treated  equally. 

The  third  violation  goes  to  issues  of  Federal  contracting  and  pro- 
curement. Again,  if  the  Federal  Government  to  the  private  sector, 
property  taxes  are  going  to  be  built  into  that  contract,  they  are 
going  to  be  built  into  that  contract,  and  the  Federal  Grovernment 
will  indirectly  pay  those  taxes.  If,  however,  the  Federal  Grovern- 
ment produces  certain  activities  on  their  own,  property  tax  is  not 
part  of  that  cost  and,  again,  there  is  this  equity  violation. 

In  terms  of  the  efficiency  argument  I  mentioned,  there  are  two 
worth  mentioning,  and  I  think  for  those  of  you  who  are  concerned, 
I  think  as  many  of  us  are,  about  the  wastefulness,  criticisms  of 
wastefulness  in  the  Federal  Government,  this  goes  right  to  the 
heart  of  it. 

Argument  one  on  efficiency — and,  in  this  case,  we  are  talking 
about  efficiency  in  terms  of  an  attempt  to  not  distort — a  system  is 
efficient  if  it  minimizes  distortions  in  the  private  sector  decisions 
of  institutions — businesses,  for  example,  and  individuals,  and  the 
like — and  if  it  does  not  distort  the  price  system. 

We  have  two  efficiency  violations.  The  first  is  that  the  tax  ex- 
emption, as  it  now  is  applied  to  Federal  property,  encourages  a 
wasteful  use  of  that  property.  There  are  two  kinds  of  waste  that 
occur  here.  The  first  is  that  existing  property  will  not  be  used  effi- 
ciently. 

What  a  property  tax  does,  among  other  things,  is  that  it  sends 
a  tax  price  signal.  Just  like  you  go  down  to  the  store  and  buy  a 
newspaper  or  something,  you  are  getting  a  price  signal.  It  sends  a 
tax  price  signal  to  the  use  of  the  property.  Failure  to  send  that  tax 
price  signal  will  result  in  a  wasteful  use  of  the  property.  This 
wasteful  use  could  come  in  either  one  of  two  ways.  It  can  become, 
again,  the  improper  use  of  existing  resources  or  the  failure  to  get 
a  price  signal  for  the  decisions  regarding  either  the  expansion  or 
the  disposition  of  an  existing  property  or  expansion  to  new  prop- 
erty. So  efficiency,  we  have  two  kinds  of  distortion,  one  relating  to 
existing  property  and,  two,  to  the  disposition  expansion. 
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The  third  issue  of  accountabiHty  goes  back  to  the  earlier  com- 
ments I  made  about  federalism  again,  and  you  can  make  the  analo- 
gies, if  you  will,  to  the  private  sector.  That  is  that  the  Federal  Gov- 
ernment, by  the  nature  of  its  owning  property,  assumes  a  tax  pay- 
ing responsibility.  To  put  it  in  a  different  way,  the  failure  to  tax 
results,  first  of  all,  in  poor  public  administration  because  there  is 
not  a  periodic  review  these  exemptions  and  the  cost  of  them  to  the 
American  taxpayer,  and,  the  second,  the  tax  exemption  is  essen- 
tially a  mandated  subsidy  from  the  State  and  local  governments  to 
the  Federal  establishment. 

The  Congress,  in  fact,  has  looked  at  these  arguments  and  has 
had  a  rather  clear  response.  Now  the  response  has  been,  one,  yes, 
it  is  constitutional  to  either  levy  a  tax  or  payment  in  lieu  of  tax 
on  the  Federal  properties,  and,  second,  is  not  only  appropriate  con- 
stitutionally but  it  is  OK  to  do  it  in  statute. 

Again  referring  to  that  ACIR  report  and  1981  data,  the  Congress 
has  enacted  57  different  PILOT  programs — payment-in-lieu-of-tax 
programs.  I  am  told  that  the  new  CRS  data — which,  again,  didn't 
arrive  today — shows  that  the  number  of  programs  have,  in  fact, 
doubled  since  the  1981  findings,  and  we  can  provide  that  when 
that  data  becomes  available. 

So  the  Congress  has,  in  fact,  responded  by  enacting  payment-in- 
lieu-of-tax  programs.  There  are  four  kinds,  and  I  will  simply  review 
them  for  you  and  point  out  that  they  are  in  the  testimony  as  well. 

In  total,  we  have  57  programs.  Some  are  first  of  a  receipts-shar- 
ing nature.  Now  the  receipts-sharing  nature  started  out  long  ago, 
in  1802,  as  a  provision  for  States,  when  they  were  entering  the 
United  States  as  a  State — territories  became  States — that  they 
would  share  in  certain  sales  receipts  of  Federal  land.  I  believe  the 
first  State  to  take  advantage  of  that  was  my  home  State  of  Ohio, 
and  when  it  was  admitted  to  the  Union  in  1803  it  received  one- 
twentieth  of  all  the  sales  of  Federal  lands  in  the  Ohio  Territory. 

The  modem  version  of  this  receipts  sharing  now  relates  to  min- 
eral sales,  and  I  notice  that  Mr.  Williams  from  Montana  has  a  new 
bill,  a  revision  of  one  of  the  receipts-sharing  programs,  which  is 
suggesting  that  there  be  payment-in-lieu-of-tax  increases  for  open 
space  lands,  and  I  will  comment,  one  of  the  elements  in  that  bill 
that  is  proposed  that  is  most  interesting  is  that  the  payment-in- 
lieu-of-tax-receipts-sharing  PILOTs  would  be  indexed. 

The  second  kind  of  response  as  a  PILOT  program  has  been  what 
are  called  full  tax  equivalency  programs.  Specifically,  there  are 
three  programs  that  were  identified  in  the  ACIR  report  in  which 
the  Federal  Government  submits  its  properties  to  the  local  asses- 
sor, the  local  assessor  says,  "This  is  X,  Y,  Z  value,"  the  local  gov- 
ernment applies  the  tax  and  remits  the  tax,  full  tax  equivalency. 

There  is  a  third  type  of  program,  partial  tax  equivalency.  One  ex- 
ample for  that  is  simply,  again,  you  take  the  assessed  value,  but 
rather  than  100  percent  of  the  tax  base  you  apply  only  a  certain 
percentage  of  the  tax  base  to  the  tax  rate.  An  example  of  that  is, 
the  Superior  National  Forest  lands  in  Minnesota  receives  such  a 
payment. 

Then  there  are  formula-based  programs.  There  are  three  types  of 
that.  There  are  fixed  fee  per  acre,  and  the  United  States  Congress 
has  authorized  payments  to  the  Redwood  National  Park  for  that 
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under  the  Redwood  National  Park  Expansion  Act.  There  are  cost 
of  service  reimbursements.  These  are  usually  negotiated  for  what 
are  considered  unusual  burdens  on  a  certain  area.  The  North  City, 
Tennessee,  area  is  an  example  for  that.  There  are  fixed-fee-per-per- 
son  payments,  and  the  current  system  of  the  education  impact  aids 
are  examples  of  that. 

In  concluding  these  formal  remarks,  Madam  Chair,  let  me  return 
to  the  findings  of  the  U.S.  Advisory  Commission  on  Intergovern- 
mental Relations  when  it  studied  rather  thoroughly  this  issue  in 
the  late  seventies  and  eighties.  Now  the  Advisory  Commission  on 
Intergovernmental  Relations  is  made  up  of  26  members.  Nine 
members  represent  the  Federal  Government,  14  represent  State 
and  local  governments,  and  there  are  three  representing  the  public. 
There  are  three  Senators  chosen  by  the  president  of  the  Senate, 
three  Members  of  Congress  chosen  by  the  Speaker,  and  the  Presi- 
dent appoints  the  other  20  members.  State  and  local  representa- 
tives being  done  in  association  with  groups  such  as  the  National 
Governors  Association,  National  State  Legislatures,  and  the  Na- 
tional Association  of  Counties. 

So  we  have  a  commission  here.  It  is  a  permanent  commission, 
congressionally  established  in  1959.  It  is  in  business  today,  a  good 
group,  26  people  who  come  in  an  intergovernmental  arena  and  talk 
about  these  kinds  of  problems.  When  they  addressed  the  payment- 
in-lieu-of-tax  program,  they  found  the  following — let  me  quickly 
read  it — "The  Commission  finds  the  current  Federal  immunity  from 
the  real  property  tax  not  only  leads  to  a  significant  erosion  of  total 
State  and  local  own-source  revenue  base  but  leads  to  gross  viola- 
tions of  equity  principle  in  public  finance  that  taxpayers  in  equal 
circumstances  be  treated  equally.  The  Commission  recommends, 
therefore,  that  Congress  authorize  a  program  of  payments  in  lieu 
of  real  property  taxes  to  State  and  local  governments  in  an  amount 
equal  to  that  which  would  be  paid  if  the  Federal  Government  were 
actually  subject  to  the  real  property  tax.  The  payment  base  should 
be  restricted  to  those  Federal  holdings  not  associated  with  open 
space  properties  which  are  at  present  covered  under  existing  gen- 
eral receipts  sharing  programs  which  the  Commission  recommends 
be  continued." 

In  conclusion.  Madam  Chair,  members  of  the  committee,  let  me 
make  three  quick  points.  The  payment-in-lieu-of-tax  concept  is  an 
issue  that  is  separate  and  apart  from  the  current  Federal  payment 
that  is  now  paid  to  the  District  of  Columbia  government,  and  there- 
fore payment  in  lieu  of  tax  should  be  assessed  on  its  own  merits. 

Second,  the  concept  of  payment  in  lieu  of  tax,  therefore,  should 
either  be  considered — and  I  would  surest  you  might  consider 
this — either  as  an  amendment  to  your  DC  Statehood  bill  or  as  sep- 
arate companion  legislation. 

The  third  point  is,  in  order  to  accomplish  this,  you  don't  need  to 
do  anything  unique  with  the  District  of  Columbia  or  the  new  State 
of  Columbia.  You  can  simply  look  no  farther  than  what  the  Con- 
gress has  already  done  throughout  the  United  States,  throughout 
the  country. 

Thank  you  for  hearing  these  remarks. 

[The  prepared  statement  of  Mr.  Ebel  with  footnotes  follow:] 
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Relating  to  H.R.  51,  D.C.  Statehood  Bill 

July  28,  1993 


Introduction  and  Overview  of  The  Testimony 

My  remarks  this  morning  will  be  confined  to  a  proposal  for  Congressional  enactment 
of  a  Payment-in-Lieu  of  Tax  formula  that  would  compensate  the  District  of  Columbia  (or, 
the  state  of  New  Columbia)  for  the  presence  of  the  Federal  establishment's  tax  exempt 
holdings  that  lie  within  the  boundaries  of  the  D.C. /new  state.  The  details  of  a  payment  -in- 
lieu  of  tax  program  could  either  be  included  in  the  D.C.  Statehood  bill  or,  through  the 
legislation,  assigned  to  a  Statehood  Transition  Commission.  The  formula  for  computing  the 
payment  would  be  based  on  the  methodologies  currently  used  to  determine  the  amount  of 
other  payments  in  lieu  of  taxes  made  by  the  United  States  to  the  states  and  units  of  local 
governments  as  compensation  for  the  presence  of  the  Federal  property  that  lies  within  their 
boundaries. 

Key  elements  of  my  testimony  include  the  findings  that: 

1.  There  is  no  Constitutional  prohibition  relating  to  the  ability  of  either  (i)  the  local 
taxation  of  federal  real  property,  and/or  (ii)  a  payment-in-lieu  of  taxes  (PILOT) 
relating  to  federal  real  property. 

2.  Indeed,  there  are  numerous  instances  in  which  the  Federal  government  has 
permitted  (i)  direct  taxation  of  federal  instrumentalities  as  well  as  the  (ii) 
establishment  of  a  PILOT  for  various  local  and  state  governments. 

3.  Thus,  the  enactment  of  a  PILOT  for  federal  property  in  the  new  state  would  not 
be  a  departure  from  present  Congressional  policy  as  it  applies  to  other  localities 
throughout  the  United  States.  That  is,  enactment  of  a  PILOT  amendment  would  not 
be  a  case  of  special  treatment  or  uniqueness  for  the  new  State. 


i/An  economist  specializing  in  intergovernmental  finance,  Robert  Ebel  has  served  as  the 
Director  of  Government  Finance  Research  for  the  U.S.  Advisory  Commission  on 
Intergovernmental  Relations,  and  has  directed  tax  studies  for  the  Hawaii  (1973),  the  District 
of  Columbia  (1978),  Minnesota  (1983-85),  Nevada  (1990),  South  Carolina  (1991),  and  Guam 
(1992). 
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4.    A  Congressionally  established,  permanent  bipartisan  commission  of  26  members, 
which  includes  members  of  the  U.S.  House  and  Senate— the  United  States  Advisory 
Corrmiission  on  Intergovernmental  Relations— has  already  addressed  this  issue  of  the 
pros  and  cons  of  PILOTS  on  federal  real  property  and  has  recommended  that  such 
payments  be  enacted  by  the  Congress. 

Statement  of  the  Issue 

The  property  tax  is  the  single  most  important  revenue  tool  used  by  state  and  local 
governments,  accounting  for  28  percent  of  total  state  plus  tax  collections  in  1992.  Although 
the  tax  has  only  a  minor  impact  on  state  treasuries,  it  has  been,  and  will  continue  to  be,  a 
critical  factor  in  maintaining  the  fiscal  integrity  of  local  self  government  in  the  United  States. 
At  present,  the  property  tax  accounts  for  nearly  74  percent  of  local  tax  collections,  a  feature 
that  can  be  largely  explained  by  the  fact  that,  due  to  tax  base  accessibility  problems,  local 
governments  have  no  better  tool  for  effectively  generating  revenue  sufficient  for  maintaining 
their  provision  of  public  goods  and  services.   At  the  same  time,  however,  the  property  tax 
also  generates  taxpayer  discontent  as  local  governments  are  forced  to  rely  increasingly  on  a 
narrowing  base  in  a  manner  that  exacerbates  the  inherent  structural  inequities  of  the  tax. 

For  many  communities  throughout  the  United  States,  an  important  contributor  to  the 
structural  inequity  arises  from  the  fiict  that  a  large  part  of  the  tax  base  is  exempt  from  taxes. 
A  major  contributor  to  this  tax  base  erosion  problem  is  that  the  country's  largest  owner  of 
real  property,  the  federal  government,  claims  a  tax  exemption  for  nearly  all  its  holdings.   At 
present  the  federal  establishment  owns  one-third  of  the  nation's  entire  land  area,  23,988 
installations,  2,598  million  square  feet  of  floor  area,  and  various  other  structures  and 
facilities.  In  1990,  the  total  value  of  U.S.  real  property  was  approximately  $571  billion. 

The  value  and  location  of  this  property  varies  widely  across  the  nation.  The 
properties  are  located  in  both  rural  and  urban  areas  and  include  office  buildings,  warehouses, 
housing  projects,  grazing  lands,  hospitals,  defense  bases,  parks,  industrial  facilities,  utilities, 
communication  systems,  airports,  museums,  and  memorials.   Although  the  public  percq)tion 
is  often  that  the  bulk  of  federally  owned  real  property  is  largely  in  "open  spaces"  lepKsaxted 
by  national  parks,  forest  reserves,  and  grazing  or  timber  lands,  the  reality  is  that  the  bulk  of 
the  government's  property  value  -  $428  billion  of  the  $571  billion  or  75%  of  the  total  value 
—  is  accounted  for  by  buildings  and  structures  and  facilities  located  in  non-open  space  areas. 

The  most  recent  (and,  in  fact,  only)  comprehensive  examination  of  the  nature  and 
impact  of  the  federal  tax  exemption  on  local  govonmaits  was  published  in  1981  by  the  U.S 
Advisory  Commission  On  Intergovernmental  Relations  (ACIR).*  Focusing  on  commercial 


2/United  States  Advisory  Commission  On  Intergovernmental  Relations,  Payments  in  Lieu  of 
Taxes  on  Federal  Real  Property,  Washington,  D.C.  Sq)tember  1981  (two  volumes).  Copies 
may  be  obtained  from  the  Commission  at  202-653-5540. 


123 


type  property  only  (therefore,  excluding  urban  opens  spaces  such  as  the  Mall,  Rock  Creek 
Park,  and  certain  special  buildings  such  as  the  White  House  Complex,  the  Capitol,  and  the 
Supreme  Court),  the  ACIR  found  that  for  the  Unites  States  as  a  whole,  the  value  of  federal 
real  property  when  expressed  as  a  percent  of  total  (federal  plus  private)  property)  was  5 
percent.  The  range  around  that  5  percent  was,  however,  quite  wide:  from  0.7%  in  Vermont 
to  28  percent  in  Washington  state  and  35  percent  in  the  District  of  Columbia. 

Why  Is  This  A  Problem? 

The  federal  government  provides  approximately  $140  billion  in  intergovernmental  aid 
to  state  and  local  governments  in  the  United  States.  That  accounts  for  16.1  percent  of  total 
state  and  local  revenues.  The  bulk  of  that  amount  ($118  billion,  or  84%  of  the  total)  goes 
directly  to  state  governments,  and  accounts  for  23  percent  of  all  general  revenues  for  the 
states.  The  remainder  ($22  billion  or  16%)  is  directed  to  local  governments,  and  contributes 
3.6  percent  to  local  general  revenues.  For  the  District  of  Columbia,  the  comparable  figures 
are:  $1.6  billion  or  36.3  percent  of  total  general  revenues.  This  amount  includes  the  Federal 
Payment. 

From  the  federal  and  state  and  local  perspective  alike,  this  is  a  significant 
contribution.  In  view  of  this  record,  the  obvious  question  arises;  why  should  Congress  enact 
yet  another  federal  payment  program,  such  as  a  PILOT  for  the  federal  tax  exempt  property 
in  the  new  State?  Given  these  grant-in-aid  amounts,  can  one  say  that  there  is  a  true  "burden" 
placed  on  a  state  and/or  local  government? 

Is  There  A  Burden? 

To  address  this  question,  it  is  necessary  to  address  two  questions:  The  first  is  to  ask 
what  is  the  purpose  and  scope  of  existing  aid  arrangements?  That  is,  what  are  the  program 
goals?  The  second  is  to  ask  whether  one  can  establish  a  relationship  between  the  program 
goals  and  the  presence  of  federally  exempt  real  property. 

A  great  deal  of  research  has  gone  into  answering  the  first  question.'  And,  without 
attempting  to  make  distinctions  between  intended  and  actual  purposes  of  federal  aid 
programs,  federal  grants  can  be  categorized  according  to  whether  they  address  a  variety  of 
"needs"-social  (poverty,  crime,  deteriorated  housing),  economic  (a  declining  industrial 
structure),  and  financial  (fiscal  stress)-of  state  and  local  governments. 

If  one  accepts  that  the  goals  of  intergovernmental  grants  are,  indeed,  "need"  oriented, 
then  the  second  question,  which  can  be  empirically  answered,  is:  Does  the  presence  of 
federal  tax  exempt  real  property  significantly  explain  the  existence  of  economic,  social,  or 
financial  problems  in  a  local  jurisdiction? 


2/This  issue  is  reviewed  in  Payments  in  Lieu  of  Taxes,  Chapter  4. 
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If  the  answer  is  "yes"— that  is,  the  presence  of  tax  exempt  property  is  systematically 
associated  with  a  state  or  localities  needs,  then  one  has  a  very  difficult  time  asserting  that  yrt 
another /omj  of  aid  such  as  a  PILOT  is  justifiable.  If  more  grant-in-aid  money  is  needed  to 
address  pressing  "needs"  then  why  not  just  turn  to  the  existing  (and  well  debated)  set  of  aid 
arrangements?  To  put  it  another  way,  if  it  can  be  shown  that  the  federal  tax  exemption  is 
related  to  the  grant-in-aid  needs  criteria,  then  one  may  legitimately  conclude  that  the  policy 
response  is  not  another  program  (e.g.,  PILOT),  but  rather  a  higher  level  and/or  better 
targeting  of  existing  aid.  In  short,  the  PILOT  would  be  redundant. 

If  however,  the  answer  to  the  question  is  "no,"— that  is,  the  presence  of  federally 
exempt  land  is  not  systematically  related  to  the  purpose  and  scope  of  goals  the  set  of  federal 
grant-in-aid  programs,  then  the  case  for  a  PILOT  must  be  made  on  other  grounds. 

In  its  examination  of  the  question  of  the  potential  redundancy  of  the  PILOT,  the  U.S. 
ACIR  answered  the  redundancy  question  with  a  clear  "no."  Specifically,  the  Commission 
found  that  although  there  is  little  doubt  that  many  municipalities  experiencing  social, 
economic,  and  financial  problems  are  also  those  with  large  amounts  of  tax  exempt  federal 
property,  the  fundamental  reasons  for  the  "need"  problems  are  not  related  to  the  presence  of 
federal  real  property  in  the  jurisdiction.  The  problems  can  instead  be  traced  to  such  factors 
as  reduced  population  growth  and  a  changing  age  distribution,  new  technologies,  the 
composition  of  the  private  industrial  base,  and  public  spending  and  transfer  policies.* 

The  Relevant  Ar^ments 

Because  a  PILOT  has  the  characteristics  of  a  tax  payment,  the  criteria  for  wheth^  it 
should  be  enacted  as  a  permanent  part  of  an  intergovernmental  fiscal  system  (in  this  case,  as 
a  paymrat  to  the  new  State)  are  those  that  one  would  apply  when  judging  the  pros  and  cons 
of  the  forms  of  state  and  local  taxes.  These  include:  equity,  efficiency,  and  accountability^. 


4/  In  more  technical  language:  the  community  needs  cited  above  are  not  shown  to  have  a 
significant  association,  either  positive  or  negative,  with  the  amount  of  federal  tax  exempt 
property.  In  order  to  make  these  empirical  tests,  regression  techniques  were  applied  to  the 
value  of  federal  property  and  various  need  indicators  for  two  sets  of  cities:  the  45  largest 
cities  and  a  random  sample  of  40  communities  having  a  population  greater  than  25,000.   No 
significant  relationship  between  the  need  categories  and  federal  tax  exempt  property  was 
shown  to  exist.  Paymerus  in  Lieu  of  Taxes,  pages  73-79. 

5/A  fourth  criterion,  administrative  feasibility,  is  not  considered  in  this  testimony.  However.a 
complete  discussion  of  the  administration  of  a  PILOT  is  provided  in  Chapter  3  of  Payments 
in  Lieu  of  Taxes. 
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Equity 

The  federal  immunity  from  real  property  taxation  violates  the  equity  principle  of 
public  finance  that  "taxpayers"  (here,  institutions)  in  similar  circumstances  be  treated 
similarly.   This  equity  violation  arises  in  three  circumstances: 

Unreimbursed  Service  Costs.   Viewed  as  an  institutional  entity  or  as  a  group 
of  workers,  the  federal  establishment  benefits  from  a  wide  range  of  local  sendees.   The 
direct  services  are  familiar;  they  include  police  and  fire  protection,  the  bus  system  which 
transports  workers  and  clients  or  consumers,  public  health  and  sanitation  facilities  and  the 
courts.   Less  obvious,  but  certainly  equally  important,  are  the  indirect  costs  incurred  on 
behalf  of  the  federal  establishment  -  costs  that  for  some  communities  may  be  quite 
significant.  For  example,  the  local  government  may  have  to  add  to  the  capacity  of  its 
physical  infrastructure  (e.g.,  sewers  and  roads).   It  may  incur  additional  expenses  for  its 
transportation  authority  or  have  to  increase  its  education  and  social  services  budget  to 
facilitate  the  federal  government's  mission,  including  providing  for  the  needs  of  the  federal 
workforce  and  its  families. 

Of  course,  the  same  argument  can  be  made  regarding  private  business 
institutions  and  residents.   In  Miami,  the  tourist  industry  creates  significant  local  service 
costs.   The  same  can  be  said  of  Boeing  in  Seattle,  General  Motors  in  Lansing,  and  the  steel 
firms  of  Pittsburgh.   However,  these  private  businesses  are  not  immune  from  the  real 
property  tax.   The  principle  is  clear:  by  acquiring  real  property,  the  government  as  property 
owner  has  assumed  the  same  set  of  fiscal  responsibilities  that  are  borne  by  private  taxable 
property  owners.   Thus,  the  equity  criterion  of  "equals  being  treated  equally"  requires  like 
property  tax  treatment. 

Leasehold  vs.  Ownership  Decisions.   A  second,  more  subtle  (though  certainly 
not  unimportant)  set  of  inequities  arises  because  some  federal  activities  are  carried  out  on 
property  leased  from  private  landowners  while  others  are  conducted  on  federally  owned  real 
properties.   When  the  federal  government  acts  in  the  role  of  a  lessee,  its  real  property  taxes 
are  included  in  its  rental  payments.   In  fact,  there  are  numerous  property  management 
regulations  and  arrangements  entered  into  by  the  federal  government  (primarily  through  the 
General  Services  Administration)  which  explicitly  stipulate  that  real  property  taxes  be  paid  to 
landlords  as  part  of  a  fair  market  rental  rate.  These  include  annual  escalation  clauses,  "pass 
through"  agreements,  reimbursable  percentage  clauses,  and  renewable  contract  arrangements. 

The  inequity  arises  if  the  federal  government  exempts  itself  fttim  those  tax 
contributions  when  it  operates  out  of  its  own  tax  exempt  facilities.   Moreover,  not  only  can 
the  federal  government  legislate  its  own  local  tax  exemption,  but  in  doing  so  it  arbitrarily 
creates  varying  degrees  of  inequity  due  to  how  its  lease  vs.  ownership  choice  is  made. 
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Federal  Contracting  and  Procurement.   Each  year  the  U.S.  government 
solicits  billions  of  dollars  in  private  sector  contracts  for  the  purchase  and  development  of 
products  and  services.   If,  as  is  the  usual  case,  the  contract  is  with  a  private  taxable  firm  the 
firm  will  include  in  its  final  contract  price  the  usual  costs  of  production,  including  property 
taxes.   Thus,  again,  by  sometimes  employing  the  private  sector  the  federal  government 
arbitrarily  pays  property  taxes  in  some  localities  while  exempting  itself  elsewhere. 


Efficiency 

In  public  finance  theory,  efficiency  or  neutrality  requires  that  fiscal  policy  be 
designed  to  accomplish  certain  intended  objectives,  but  beyond  that  should  minimize 
interference  with  other  private  economic  decisions.   Extending  this  concept  of  the  least 
unintended  distortion  to  collective  decisions,  such  as  a  PILOT,  is  a  complex  task  requiring 
careful  interpretation.   One  obvious  distinction  to  be  made  is  that  the  government's  concept 
of  cost  minimization  differs  from  that  of  a  private  entity.   Keeping  such  caveats  in  mind,  at 
least  two  arguments  can  be  made  that  PILOT  would  force  the  federal  government  to  manage 
its  property  holdings  more  efficiently: 

The  tax  exemption  encourages  a  wasteful  use  of  property.   Because  the 
government  is  free  from  paying  a  tax  (or  PILOT)  on  the  real  properties  it  owns,  it  will 
underestimate  the  value  of  that  property  in  alternative  economic  uses.   For  example,  consider 
the  federal  government's  decision  regarding  its  space  requirements  when  it  retains  large 
tracts  of  underutilized  properties,  perhaps  in  the  form  of  office  or  housing  fecilities  in,  prime 
metropolitan  areas  or  vacant  valuable  shoreline  recreation  lands.   One  of  the  major  ways  to 
provide  the  property  owner  an  economic  signal  regarding  a  higher  or  best  use  for  the 
property  is  to  do  what  is  done  with  most  private  property  -  value  it  and  tax  it. 

What  sort  of  effects  would  this  tax  signal  have  for  the  federal  government?  If 
the  PILOT  were  a  small  portion  of  operational  costs,  there  would  probably  be  no  change  in 
property  management  behavior.   However,  if  the  PILOT  were  seen  as  significant,two 
changes,  both  contributing  to  the  efficiency  goal  and  neither  interfering  with  the  federal 
government's  mission  --  would  occur.  First,  in  order  to  minimize  unnecessary  holding  costs, 
the  government  might  lease  or  sell  some  of  its  property,  perhaps  even  relocating  some 
facilities.   Alternatively,  the  government  may  simply  become  more  efficient  in  its  own 
property  use  by  employing  that  property  more  intensively  and,  in  the  process,  disposing  of 
(or  not  acquiring)  other  properties.   That  either  or  both  of  these  results  could  occur  is 
attested  to  by  the  behavior  of  the  U.S.  Postal  Service.  Because  it  generally  leases  its  facilities 
and  therefore  pays  local  property  tax  though  various  escalator  or  pass-through  agreements, 
the  Postal  Service  often  moves  its  facilities  (such  as  bulk  mail  operations)  to  minimize 
property  tax  costs. 
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The  exemption  from  property  tax  gives  the  federal  government  a 
competitive  edge  in  bidding  for  property  and  at  the  same  time  distorts  land  prices. 

Assuming  a  given  set  of  state  and  local  government  services  and  that  local  taxes  are 
capitalized  into  prices  of  real  property,  the  tax  exempt  status  of  the  federal  establishment 
allows  it  to  offer  higher  prices  for  a  given  parcel  of  property  than  a  nontax  exempt 
(e.g., private  business)  competitor.   In  addition  to  being  at  a  competitive  disadvantage,  the 
private  taxpayer  may  also  find  that  his  land  will  decline  in  value  from  what  it  otherwise 
would  be  if  the  government  were  taxed.   This  second  effect  will  occur  as  effective  property 
tax  rates  are  increased  in  order  to  maintain  the  level  of  public  services.   These  increased 
taxes,  when  capitalized,  will  reduce  the  value  of  tax  properties. 

Fiscal  Accountability 

The  issue  of  fiscal  accountability  is  explicitly  raised  by  the  argument  which 
states  that  by  acquiring  real  property  the  federal  government  has  tacitly  assumed  a 
"taxpaying"  responsibility  similar  to  that  of  private  property  owners.    If  a  PILOT  were 
authorized,  the  Congress  would  eliminate  a  federally  mandated  subsidy  from  the  state/local  to 
the  federal  sector.   Moreover,  because  tliis  subsidy  is  hidden  —  that  is,  it  does  not  receive  the 
periodic  budget  review  given  to  other  types  of  direct  subsidies  or  expenditures  -  it  violates 
principles  of  sound  public  administration. 

The  Congressional  Response 

Congress  has,  in  fact,  looked  into  this  issue  of  payment  in  lieu  of  taxes  on  its  real 
property  holdings  on  several  occasions.  Over  the  years  it  has: 

•  Reviewed  the  judicial  intergovernmental  tax  immunity  issues  and  concluded,  as 
have  the  U.S.  Courts,  that  there  is  no  Constitutional  prohibition  on  the  ability  of  a 
local  government  to  either  directly  levy  a  property  tax  on  the  federal  government  or 
its  instrumentalities,  or  a  system  of  payment-in-lieu-of  taxes.  Suffice  it  to  note  here 
that  all  that  is  required  here  is  Congressional  statutory  permission  to  impose  a  tax  or  a 
PILOT. 

•  Provided  statutory  consent  for  the  full  application  of  local  property  taxes  to  various 
federal  instrumentalities  Examples  include  properties  of  the  old  World  War  n 
Reconstruction  Finance  Corporation,  AMTOAK,  and  the  activities  of  federally 
established  fmancial  institutions  (the  Federal  Deposit  Insurance  Corporation,  the 
Federal  Home  Loan  Banks,  the  Federal  Savings  and  Loan  Insurance  Corporation,  the 
Federal  Land  Banks,  and  the  Federal  Reserve  Banks). 

•  Authorized,  on  an  od  hoc  basis,  a  series  payment  -in-lieu  of  tax  programs  intended 
to  compensate  states  and  localities  for  the  tax  exempt  federal  presence.   At  the  time 
the  ACIR  last  reported  on  this  topic,  there  were  57  different  federal  programs  with  a 
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combined  budget  authority  of  $2.04  billion.'  These  programs  contain  provisions  for 
64  different  payments  to  specified  states  and  localities.    Of  these  64  payments,  25  are 
of  the  revenue  or  receipts  sharing  variety,  18  are  special  payments  in  lieu  of  taxes, 
and  21  are  formula  based.   The  nature  of  each  of  these  three  types  of  ad  hoc 
programs  summarized  below: 

Revenue  or  Receipts  Sharing.  These  programs  are  designed  to  share  the 
revenues  and  receipts  that  the  national  government  derives  from  activities 
conducted  on  federal  tax  exempt  property  that  lies  within  the  boundaries  of  a 
state  or  locality.  The  sharing  of  receipts  from  natural  resource  recovery  on 
mineral  or  forest  lands  provides  the  most  common  source  of  payment  although 
the  funds  generated  from  activities  on  park  lands  or  grazing  land  may  also  be 
included  here.   Other  receipts  from  leases,  fees,  and  user  charges  collected  on 
the  exempt  lands  may  also  be  shared. 

Payments  in  Lieu  of  Taxes  (PILOT).   This  set  of  18  payments  is  specifically 
designed  to  compensate  subnational  governments  for  the  presence  of  tax 
exempt  federal  properties  which  lie  within  their  boundaries,  regardless  of 
whether  receipts  or  revenues  may  be  generated.   The  intent  is  to  systematically 
link  the  computation  and  amount  of  the  PILOT  to  the  market  value  of  the 
federal  property;  however,  in  practice  the  payment  diverges  from  this  goal. 
Only  three  payments  provide  for  full  tax  equivalency  (the  amount  the 
government  would  pay  if  it  were  actually  fully  taxable),  four  provide  for 
partial  tax  equivalency  (set  at  some  percent  of  the  tax  value),  and  11  are  made 
on  a  fixed  or  flat  sum  basis,  a  sum  that  typically  has  been  arbitrarily 
determined.   The  best  example  of  this  PILOT  approach  —  as  well  as  the  most 
comprehensive  of  all  federal  payments  programs  —  are  the  payments  made  to 
local  governments  which  contain  open  space  entitlement  lands  such  as  national 
parks,  national  forests,  reservoirs,  and  wUdemess  areas.   As  enacted  in  1976 
and  subsequently  amended,  these  payments  cover  federal  land  in  more  than 
1,500  counties  (mostly  in  the  western  U.S.)  and  supplement  nine  different 
receipts  sharing  laws.   This  supplement  guarantees  that  total  federal  payments 
to  a  country  meet  certain  per  acre  minimums  and  maximums. 

Formula  Payments.   The  third  major  form  of  compensatory  payment  consists 
of  a  variety  of  formula-based  programs.   A  common  and  distinctive  feature  is 
their  negotiated  payment  character.   Although  they  help  defray  local 
government  costs  due  to  the  federal  presence,  they  do  not  reflect  a 
sophisticated  cost  analysis  nor  do  they  attempt  to  reimburse  localities  fully  for 


fi/The  data  is  for  1979.  At  present  the  Congressional  Research  Service  is  updating 
information  relating  to  the  number  and  type  of  programs  and  the  amounts  of  the  budget 
authorization. 
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community  services  used.   And,  although  a  property  value  factor  may  be 
considered  in  justifying  the  payment,  that  factor  is  rarely  used  for  determining 
the  amount  of  the  payment.   The  most  important  example  of  the  formula 
approach  is  the  Education  Impact  Aid  Program  which  directs  payments  to 
school  districts  throughout  the  country.    Other  examples  are  the  Community 
Energy  Impact  Formula  grants  and  the  Community  Energy  Impact  Fund 
administered  by  the  Department  of  Commerce  though  the  Coastal  Zone 
Management  program. 

Recommendations  of  the  U.S.  Intergovernmental  Commission 

The  United  States  Advisory  Commission  On  Intergovernmental  Relations  was  created 
by  the  Congress  in  1959  to  monitor  the  operation  of  the  American  federal  system  and 
recommend  improvements.  The  ACIR  is  a  permanent  national  bipartisan  body  representing 
the  branches  of  Federal,  state  and  local  government  and  the  public. 

The  Commission  is  composed  of  26  members-nine  representing  the  Federal 
government,  14  representing  state  and  local  government,  and  there  representing  the  Public. 
Three  Senators  are  chosen  by  the  President  of  the  Senate  and  three  members  of  Congress  by 
the  Speaker  of  the  House.  The  President  appoints  20-three  private  officials  and  three  Federal 
Executive  officials  directly  and  four  governors,  three  state  legislators,  four  mayors,  and  three 
elected  county  officials  from  persons  nominated  by  the  National  Governors'  Association,  the 
National  Conference  of  State  Legislatures,  and  the  National  Association  of  Counties. 

Following  the  completion  of  its  comprehensive  study  on  the  topic  of  federal  payments 
in  lieu  of  taxes  on  federal  real  property,  the  Commission  adopted,  without  dissent,  the 
following  findings  and  recommendations  for  the  Congress: 

The  commission  finds  that  the  current  federal  immunity  form  the  real  property  tax  not 
only  leads  to  a  significant  erosion  of  total  state  and  local  own-source  revenue  base, 
but  that  it  also  leads  to  gross  violations  of  the  equity  principle  in  public  finance  that 
taxpayers  in  equal  circumstances  be  treated  equally.  The  Commission  therefore 
recommends  that  the  Congress  authorize  a  program  of  payments  in  lieu  of  real 
property  taxes  to  state  and  local  governments  in  an  amount  equal  to  that  which  would 
be  paid  if  the  federal  government  were  actually  subject  to  the  real  property  tax.   The 
payment  base  should  be  restricted  to  those  federal  holdings  not  associated  with  open 
space  properties  which  are,  at  present,  covered  under  existing  general  receipts-sharing 
programs,  which  the  Commission  recommends  be  continued. 

In  addition  to  the  recommendation  relating  to  the  in-lieu  payment  of  real  property 
taxes  on  federal  real  property,  the  Commission  also  made  finding  and  recommendations 
relating  to  the  (i)  neal  establish  permanent  federal  procedures  to  record  and  value  its  real 
property  holdings,  and  (ii)  merits  of  state  to  local  payments  in  lieu  of  property  taxes  for  tax 
exempt  state  property  holdings. 
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A  list  of  memben  voting  on  the  ACIR's  recommendations  has  been  submitted  for  the 
record  of  these  hearings.^ 

Final  Comment:  District  of  Columbia  (State) 


The  proposal  for  a  payment  in  lieu  of  tax  on  federal  real  property  could  either  be 
directly  incorporated  in  HR  51  or  be  written  as  a  directive  to  the  State  Transition 
Commission  that  it  develop  a  methodology  for  a  federal  payment  in  lieu  of  tax  system  for  the 
new  state.  As  the  Transition  looks  for  guidance  for  developing  this  methodology,  it  need  look 
no  further  than  to  what  Congress  has  already  repeatedly  done  for  other  state  and  local 
governments  in  the  U.S. 


2/The  vote  was  unanimous.  Although  congressman  H.  L.Fountain  expressed  support  for  &e 
reconunendations,  he  abstained  from  the  vote  since  the  issue  has  a  matter  within  the 
legislative  jurisdiction  of  the  subconunittee  he  chaired. 
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Ms.  Norton.  Thank  you  very  much,  Dr.  Ebel.  Those  were  veryr 
important  remarks,  particularly  for  those  who  are  used  to  the  Fed- 
eral payment  for  the  District  of  Columbia  and  are  unaware  of  pay- 
ments in  the  rest  of  the  country. 

Is  there  anv  State  in  the  United  States  where  there  are  not  pay- 
ments of  the  kind  you  describe  in  your  testimony? 

Mr.  Ebel.  There  are  some  States.  I  would  have  to  go  through  my 
list  and  tell  you,  but  I  can  provide  that  to  you. 

Ms.  Norton.  Do  the  majority  of  the  States  have 

Mr.  Ebel.  Oh,  an  overwhelming  majority  of  the  States  receive 
them.  There  are  57  different  programs,  but  some  of  them  are  con- 
centrated particularly  in  the  Northwest  part  of  the  country. 

Ms.  Norton.  I  would  appreciate  it  if  you  would  submit  for  the 
record  in  regard  to  the  bipartisan  list  of  the  members  of  the  U.S. 
Advisory  Commission  on  Intergovernmental  Relations.  Could  you 
give  us  examples  of  some  of  the  people  who  are  on  that? 

Mr.  Ebel.  Yes,  I  certainlv  can  submit  that  for  the  record.  In  fact, 
I  have  it  with  me.  It  will  take  me  less  than  60  seconds  to  run 
through  it. 

Now,  again,  remember  how  these  folks  are  appointed.  The  pri- 
vate citizens  at  the  time  that  this  recommendation  was  unani- 
mously adopted  were:  Abraham  Beame,  he  was  mayor  of  New  York 
City;  Bill  King,  an  Alabaman;  Mary  Eleanor  Wall  from  IlHnois.  The 
U.S.  Senators  were  Lawton  Chiles,  Florida;  William  Roth,  Dela- 
ware; James  Sasser,  Tennessee.  The  Members  of  the  U.S.  House 
were  Clarence  Brown  of  Ohio,  L.H.  Fountain  of  North  Carolina, 
and  Charles  Rangel  of  New  York.  The  executive  branch  was  rep- 
resented by  three  members  from  the  Cabinet:  Moon  Landrieu, 
Housing  and  Urban  Development;  James  Mclntyre  of  0MB;  and  G. 
William  Miller,  Secretary  of  the  Treasury.  The  Governors:  Bruce 
Babbitt,  Arizona;  John  Dalton,  Virginia;  Richard  Riley,  South  Caro- 
lina; and  Richard  Snelling,  Vermont.  The  mayors  were  Tom  Brad- 
ley, Los  Angeles;  Richard  Carver,  Peoria;  Tom  Moody,  Columbus, 
Ohio;  and  John  Rousakis,  Savannah.  State  legislators  were  Fred 
Anderson  of  Colorado,  Jason  Boe  of  Oregon  and  Leon  McCarthy  of 
California.  There  were  three  county  officials:  William  Beach,  Ten- 
nessee; Lynn  Cutler,  Iowa;  and  Doris  Dealaman,  New  Jersey. 

[The  list  follows:] 
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COMMISSION  MEMBERS 


Private  Cilizens 

Abraham  D.  Beame,  ACIR  Chairman.  New  York.  New  York 

BillG.  King.  Alabama 

Mary  Eleanor  Wall.  Illinois 

Members  of  the  United  Stales  Senate 

Lawton  Chiles.  Florida 

William  V.  Rolh,  |r..  Delaware 

lames  R.  Sasser.  Tennessee 

Members  of  the  U.S.  House  of  Representatives 

Clarence  |.  Brown.  |r..  Ohio 
L.  H.  Fountain.  North  Carolina 
Charles  B.  Ran^el.  New  York 

Officers  of  the  Executive  Branch,  Federal  Government 

Moon  Landrieu.  Secretary.  Department  of  Housing  and  Urban  Development 

James  T.  Mclnlyre.  Director.  Office  of  Management  and  Budget 

G.  William  Miller.  Secretary.  Department  of  the  Treasury 

Governors 

Bruce  Babbill.  Arizona 

|ohn  N.  Dallon.  Virginia 

Richard  W.  Riley.  South  Carolina 

Richard  A.  Snelling.  Vermont 

Mayors 

Thomas  Bradley.  Los  Angeles.  California 

Richard  E.  Carver.  Peoria.  Illinois 

Tom  Moody.  Columbus.  Ohio 

]ohn  P.  Rousakis.  Savannah.  Georgia 

Stale  Legislative  Leaders 

Fred  E.  Anderson.  President.  Colorado  Slate  Senate 

Jason  Boe.  President.  Oregon  State  Senate 

Leo  McCarthy,  Speaker.  California  Assembly 

Elected  County  Officials 

William  O.  Beach.  County  Executive.  Montgomery  County.  Tennessee 

Lynn  G.  Cutler.  ACIR  Vice-Chair.  Board  of  Supervisors.  Black  Hawk  County.  Iowa 

Doris  W.  Dealaman.  Freeholder  Director.  Somerset  County,  New  Jersey 
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Ms.  Norton.  Thank  you  very  much. 

The  ranking  member  has  asked  if  he  might  ask  questions  at  this 
time. 

Mr.  RoHRABACHER.  I  am  going  to  have  to  rim  off  for  a  vote,  and, 
depending  on  how  it  is  structured,  you  may  as  well,  Madam  Chair- 
man. 

First  of  all,  I  would  like  to  ask  permission.  I  am  scheduled  to 
participate  in  the  debate  in  the  next  floor  issue,  and  I  would  ask 
permission  for  the  minority  counsel  to  be  permitted  to  ask  ques- 
tions. 

Ms.  Norton.  Without  objection. 

Mr.  RoHRABACHER.  Excuse  me.  I  am  going  to  pass  because  I  have 
a  cough. 

Ms.  Norton.  I  have  had  that  happen  to  me.  If  you  want  me  to 
ask  a  question  and  then  come  back  to  you,  I  will  do  that. 

Are  there  any  other  countries  that  take  account  of  the  Federal 
presence  and  its  burdens  by  extracting  from  its  self-payments  of 
this  kind? 

Mr.  Ebel.  Yes.  In  fact,  the  best  example  is  our  neighbor  to  the 
north.  Canada  makes  a  full  tax  equivalency  payment  to  its  prov- 
inces and  local  governments  on  its  Federal  property  that  is  held. 

Ms.  Norton.  Most  fascinating  to  me  was  your  discussion  of  the 
market  distortions,  distortions  in  perhaps  an  entire  economy  of  a 
region  or  a  jurisdiction  that  can  be  created  by  the  tax-exempt  sta- 
tus of  the  Federal  Government. 

Mr.  Rohrabacher,  would  you  like  to  ask  questions  at  this  time? 

Mr.  ROHRABACHER.  Thank  you  very  much.  I  am  sorry  about 
that — some  sort  of  allergic  reaction  to  something. 

Do  you  know  of  any  type  of  Federal  payment  to  State  or  local 
governments  that  the  District  of  Columbia  is  specifically  excluded 
from  qualifying  for  on  the  same  basis  as  any  other  local  or  State 
government? 

Mr.  Ebel.  In  terms  of  the  intergovernmental  grant-in-aid  pro- 
grams, the  District  of  Columbia  qualifies  like  any  State  does. 

Mr.  ROHRABACHER.  Right. 

What  was  the  date  of  tne  ACIR  report? 

Mr.  Ebel.  September  1981. 

Mr.  ROHRABACHER.  OK  The  statement  advocates  payments  in 
lieu  of  property  taxes  throughout  the  country  and  not  just  for  the 
State  of  New  Columbia. 

Mr.  Ebel.  That  is  correct. 

Mr.  ROHRABACHER.  How  much  are  we  talking  about?  What  would 
be  the  cost  of  that  program,  that  approach? 

Mr.  Ebel.  The  budgetary  cost  in  1981  would  be  about  $3.7  bil- 
lion. I  think  that  has  probably  gone  to  about  $5  billion  today.  That 
was  based,  Mr,  Congressman,  on  full  tax  equivalency. 

Mr.  Rohrabacher.  All  right.  Let  me  just  note  that  I  am  a  sup- 
porter of  other  approaches  to  permit  the  local  government  here  to 
obtain  more  revenue,  and  they  aren't  necessarily  popular  with  the 
people  who  live  in  the  surrounding  States,  but  I  think  there  are 
other  approaches  as  well  as  this,  but  it  has  been  fascinating  listen- 
ing to  the  new  idea. 

Thank  you  very  much. 

Ms.  Norton.  Thank  you  very  much,  Mr.  Rohrabacher. 
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Now,  tx)  DC  residents,  you  are  now  witnessing  a  moment  when 
I  can  vote,  because  we  are  now  in  the  Committee  of  the  Whole. 

Let  me  say  this.  Dr.  Ebel's  testimony  is  immensely  important. 
One  of  the  propositions  put  before  this  committee  over  and  over 
again  is  that  if  we  had  statehood  then  surely  we  would  give  up  any 
payment  of  any  kind  by  the  Federal  Government  because  then  we 
would  be  like  every  other  State. 

I  wonder  if  I  may  ask  you,  Dr.  Ebel,  if  you  would  wait  just  a  few 
minutes.  I'm  a  slow  jogger  but  a  fast  walker.  I  will  run  over  and 
vote.  I  now  have  10  minutes.  So  I  will  come  right  back,  and  we  will 
proceed.  It  won't  take  me  very  long. 

Mr.  Ebel.  That  is  fine. 

Ms.  Norton.  Thank  you  very  much. 

The  hearing  is  adjourned  for  10  minutes. 

[Recess.] 

Ms.  Norton.  The  hearing  will  reconvene  with  my  apologies.  Not 
only  was  there  one  vote,  there  was  another  vote  while  we  were  over 
there.  I  guess  that  is  better  than  coming  all  the  way  back  here  and 
having  to  go  all  the  way  over  there  again,  which  I  may  have  to  do, 
but  at  least  I  got  those  two  over  with. 

Dr.  Freeman,  who  I  understand  may  have  to  leave — I  want  to 
apologize  to  both  of  you  that  the  business  of  the  House  is  conducted 
in  this  way.  We  haven't  found  any  alternative. 

Before  you  leave,  I  would  like  to  ask  you,  however,  I  know  of 
your  association  with  the  District  government.  Would  you  tell  us 
first  what  your  position  is  with  the  District  government  and  how 
long  you  have  been  with  the  District  government.  Dr.  Freeman? 

STATEMENT  OF  JULIA  FREEMAN,  Ph.D. 

Ms.  Freeman.  Yes.  I  am  the  chief  of  economic  and  tax  policy  in 
the  department  of  finance  and  revenue.  I  have  been  with  the  Dis- 
trict government  for  7  months. 

Ms.  Norton.  All  right.  As  I  understand  Dr.  Ebel's  testimony, 
there  are  PILOTs — payments  in  lieu  of  taxes — of  various  kinds, 
paid  for  various  reasons,  throughout  the  United  States.  Once  such 
a  PILOT  is  established,  how  do  the  State  or  the  jurisdiction  and 
the  Federal  Government  go  about  establishing  the  level  of  com- 
pensation? Is  there  any  general  rule  for  settling  on  an  amount,  for 
example? 

Ms.  Freeman.  If  the  payment  is  in  lieu  of  property  tax  on  prop- 
erty in  the  District  of  Columbia,  we  could  go  about  it  in  the  same 
way  that  commercial  property,  for  example,  is  currently  assessed 
for  taxes,  and  that  involves  using  one  of  three  bases  for  determin- 
ing the  assessed  value  of  the  property.  There  are  professional  as- 
sessors who  do  this.  The  bases  include  looking  at  the  cost  of  replac- 
ing the  property  or  looking  at  the  market  value  of  the  property  or 
looking  at  the  income  that  is  earned  on  the  property. 

Ms.  Norton.  I  wonder  if  both  of  you  might  consider  for  a  mo- 
ment the  impact  on  development  that  the  new  State  will  always 
carry  because  it  was  once  the  Capital  of  the  United  States.  There 
are  other  cities  that  were  the  capital.  They  went  on  to  develop  in 
very  different  ways  from  the  District  of  Columbia.  If  you  look  at 
New  York  and  Philadelphia,  these  were  once  capitals.  Now  they 
have  become  cities,  major  industrial  sites  of  various  kinds,  sky- 
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scrapers — they  have  developed  in  a  very  different  way,  in  other 
words,  from  the  District  of  Columbia. 

After  the  District  of  Columbia  becomes  the  State  of  New  Colum- 
bia, it  will,  for  a  number  of  reasons,  probably  not  develop  much  dif- 
ferently from  the  wav  it  has  developed  for  over  200  years  now  be- 
cause the  footprint  oi  the  Government  is  so  deep,  given  such  a  long 
history.  We  are  going  to  have  testimony,  for  example,  after  you, 
that  speaks  about  the  height  requirement  and  how  it  might  be  han- 
dled in  light  of  a  new  State. 

Given  the  fact  that  the  development  of  the  District  of  Columbia 
has  been  determined  by  what  shall  have  become  its  former  status, 
is  there  any  way  in  which  the  Government,  through  a  PILOT, 
might  recognize  that  development  for  all  time  has  been  burdened 
in  a  way  that  the  development  of  no  other  city  or  State  has  been? 

Ms.  F'reeman.  I  think  that  is  a  difficult  question  to  answer.  The 
PILOT  would  normally  be  based  on  the  value  of  the  property  as  if 
it  were  in  ordinary  private  commercial  use.  So  to  the  extent  that 
property  values  reflect  the  restrictions  imposed  by  height  limita- 
tions or  the  history  of  development  as  a  governmental  center,  then, 
yes,  it  would  be  reflected  in  the  PILOT.  But  the  PILOT,  per  se, 
would  not  normally  contain  an  element  that  separately  identified 
that  historical  development. 

Ms.  Norton.  So  that  would  be  picked  up  in  lieu  of  taxes  because 
those  rates  would  take  that  into  account. 

Ms.  Freeman.  Because  the  value  of  the  property  would  take  that 
into  account. 

Ms.  Norton.  So  that,  for  example,  one  could  take  into  account 
the  fact  that  there  might  have  been  a  factory  on  Florida  Avenue 
if  this  hadn't  been  the  Capital  city,  and  that  would  be  reflected 
in 

Ms.  Freeman.  No,  not  necessarily  in  that  way. 

There  are  three  bases  for  valuing  the  property.  For  example,  one 
basis  would  be  the  cost  of  replacing  the  property;  another  would  be 
the  market  value  of  the  property  that  could  be  sold  to  an  alter- 
native user  of  the  property. 

Now,  on  that  basis  there  would  be  some  reflection  of  the  histori- 
cal development  of  the  city,  having  height  limitations  and  things  of 
that  sort.  It  wouldn't  be  a  separate  piece,  but  because  the  city  has 
developed  the  way  it  has,  the  values  of  the  properties  are  what 
they  are.  That  is  all  I  am  trying  to  say,  not  that  it  would  be  valued 
as  if  it  were  manufacturing  property;  it  would  not. 

Ms.  Norton.  Dr.  Ebel,  cud  you  have  a  comment? 

Mr.  Ebel.  I  agree  with  Dr.  Freeman's  point.  The  history  of  the 
city  does  reflect  the  size  of  the  impact,  the  magnitude  of  it  and  the 
fact  that  the  District  of  Columbia  or  New  Columbia  is,  in  fact,  so 
heavily  impacted  by  Federal  property  would  become  relevant.  But 
I  agree,  it  wouldn't  reflect  what  might  have  been  in  that  sense. 

There  are  some  other  long-term  implications  to  your  question 
about  how  the  District  of  Columbia  will  perform  as  a  State  fiscally, 
and  I  think  probably  very  well,  and  in  those  senses  it  could  become 
more  of  a  development-oriented  city.  But  the  economy  of  our  coun- 
try and  certainly  of  this  city  is  still  moving  in  the  direction  that 
reinforces  the  economic  base  of  what  goes  on  here,  which  is  a  serv- 
ices and  communications  kind  of  economy,  and  so  that  is,  I  think, 
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where  we  would  be  headed.  What  we  are  trying  to  do  now  is  not 
so  much  correct  what  has  gone  on  in  the  past  but,  rather,  stop 
making  those  kinds  of  errors. 

Ms.  Norton.  That  is  why  my  reference  really  is  to  the  effect  of 
the  path  on  development  which  I  say  continues.  It  went  on  in  the 
past,  but  it  is  not  as  if  anyone  expects  that  one  could  decide,  for 
example,  well,  we  are  a  State,  let's  become  a  manufacturing  State. 
That  went  on  in  the  past,  but  the  past  determines  the  future  as 
far  as  the  land  mass  around  the  Capital  is  concerned. 

Mr.  Ebel.  What  a  payment  in  lieu  of  tax  will  do  is,  it  will  force 
the  Government  to  become  more  efficient  in  its  decisions  of  its  own 
property  use,,  and  that  could  affect  alternative  uses  for  other  kinds 
of  development,  and  it  could  therefore  promote  perhaps  more  pri- 
vate development.  I  think  that  would  be  the  direction  in  which  we 
would  go,  and  it  would  put  those  important  market  price  signals 
into  our  system  of  economic  development,  which  would  be  good. 

Ms.  Norton.  Dr.  Freemgin,  one  more.  Let's  assume  that  the 
State  were  given  the  authority  to  levy  a  PILOT  on  Federal  com- 
mercial type  property.  As  I  imderstand  it,  the  Federal  Government 
has  given  that  permission  in  other  jurisdictions. 

Mr.  Ebel.  There  are  some  cases  where  the  Federal  Government 
has  in  the  past  given  that  kind  of  permission,  yes. 

Ms.  Norton.  To  tax  us  as  if  we  were  a  private  entity. 

Mr.  Ebel.  That  is  correct. 

Ms.  Norton.  Let  me  ask  Dr.  Freeman  from  her  experience  in  the 
District  government:  How  would  this  be  done?  What  procedures  are 
there  to  assure  us  that  the  DC  assessor  would  not  take  advantage 
of  the  situation  and  over-assess  the  property? 

Ms.  Freeman.  That  is  a  good  question  since  there  is  potentially 
a  good  deal  of  property  iavolved  here. 

All  taxpayers  in  the  District  of  Columbia  have  the  right  to  appeal 
their  property  tax  assessments  to  the  board  of  equalization  guid  re- 
view, and  they  can  appeal  each  year.  So  each  year  when  they  re- 
ceive their  assessment,  they  can  go  before  this  board,  receive  a 
hearing,  and  have  an  adjustment  from  the  board  if  an  adjustment 
is  due. 

Ms.  Norton.  Many  commercial  properties  have  been  highly  suc- 
cessful at  that,  as  I  understand. 

Ms.  Freeman.  Indeed,  that  is  true.  Many,  many. 

Mr.  Ebel.  Madam  Chair,  may  I  just  make  an  addition  to  that 
comment? 

Ms.  Norton.  Yes,  indeed. 

Mr.  Ebel.  Some  of  the  themes  of  this  payment-in-lieu-of-tax  idea 
here — this  is  not  a  radical  or  new  idea  whatsoever,  and,  in  fact,  the 
idea  of  the  U.S.  Government  contesting  the  property  assessment  is 
not  a  new  idea  either.  In  this  place  and  throughout  the  United 
States,  many  Federal  operations  operate,  as  I  indicated,  out  of 
leasehold;  they  lease  a  building  rather  than  own  it. 

Now,  when  they  lease  a  building,  the  conventional  contract  for  a 
leased  building  is  for  the  Federal  Government  to  agree  to  a  pass 
through  on  any  property  tax  that  a  local  jurisdiction  pays.  Well, 
your  question  then  goes  right  to  the  same  issue.  They  see  a  Federal 
building,  a  building  that  is  leased  by  the  Federal  Grovemment,  and 
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the  question  is,  will  the  assessor  tend  to  overassess  that  because 
he  or  she  knows  it  is  going  to  be  passed  through? 

The  Federal  Government  now  and  the  U.S.  Postal  Service,  which 
as  an  instrumentality  is  an  excellent  example,  has  a  staff  which 
goes  aroimd  and  contests  the  assessment  of  the  leased  buildings 
they  are  in.  So  if  you  go  over  to  the  United  States  Postal  Service, 
for  example,  which  operates  largely  out  of  leased  buildings,  you  will 
find  a  staff  over  there  that  goes  all  over  the  country,  contests  to 
appeal  property  tax  assessments.  It  works  very  well.  There  is  noth- 
ing new  here  at  all. 

Ms.  Norton.  So  the  Federal  Government  already  knows  how  to 
do  it. 

Mr.  Ebel.  They  already  know  what  to  do,  and  they  do  it  very 
well. 

Ms.  Norton.  Dr.  Ebel,  how  does  what  you  are  suggesting  in  the 
discussion  in  your  testimony  differ  in  scope  and  purpose  from  the 
Federal  payment  the  District  presently  receives? 

Mr.  Ebel.  Dr.  Freeman  I  think  might  want  to  hop  in  here,  but 
there  simply  is  a  different  program.  There  are  many  arguments  of 
why  the  District  of  Columbia  as  a  city  receives  a  Federal  payment. 
As  you  well  know,  it  is  a  negotiated  process.  There  are  other  issues, 
such  as  the  computational  issues  the  District  of  Columbia  Tax  Re- 
vision Commission  concluded  were  the  most  relevant,  which  is 
called  the  State  Income  Redistribution  Effect,  which  says,  "Look,  if 
the  city  is  going  to  be  a  city,  the  Federal  Government  then  acts  as 
a  State  surrogate,  and  this  is  what  the  Federal  payment  ought  to 
be." 

But  fundamentally  the  payment-in-lieu-of-tax  concept  is  quite 
separate  from  the  Federal  payment,  the  Federal  payment  concept 
and  the  Federal  payment  in  terms  of  its  economic  rationale. 

Ms.  Norton.  Dr.  Freeman? 

Ms.  Freeman.  I  would  just  stress  that  the  PILOT  is  based  on  a 
very  specific,  articulated  set  of  principles.  It  is  compensation  due 
for  the  Federal  presence  for  which  the  District  cannot  levy  a  tax, 
and,  as  you  know  far  better  than  I  do,  there  are  numerous  argu- 
ments about  the  Federal  payment  that  currently  is  made  and  what 
basis  that  payment  will  be  based  on  and  that  type  of  thing.  This 
is  a  clearly  defined  set  of  principles. 

Ms.  Norton.  On  page  7  of  Dr.  Ebel's  written  statement  the  dis- 
cussion is  of  formula  payments,  and  I'm  quoting  the  words  "for- 
mula payments."  For  the  record,  could  you  explain  to  us  the  dif- 
ference between  what  you  are  suggesting  here  and  the  current  Fed- 
eral payment  formula  for  the  District  of  Columbia,  if  any? 

Mr.  Ebel.  The  formula  payments  tend  to  have  a  bit  more  of  a 
sort  of  intermediate  step  between  what  Dr.  Freeman  was  explain- 
ing as  the  very  clearly  laid  out  payment-in-lieu-of-tax  kind  of  cri- 
teria and  the  negotiated  Federal  payment.  The  formula  payments 
are  usually  based  on  a  negotiation  in  which  the  United  States  Gov- 
ernment agrees  that  they  will  make  it  certain — ^based  on  certain 
physical  elements.  There  are  three  kinds  I  mentioned.  One  is  a  fee 
per  acre,  and  we  see  this  in  the  open  space  payment  in  lieu  of  taxes 
that  are  paid  out  largely  in  the  Western  States — so  much  payment 
per  acre. 
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There  was  a  Payment  In  Lieu  Of  Tax  Act  in  1976  which  author- 
ized 75  cents  per  acre  as  a  minimum  to  be  paid  and  then  a  maxi- 
mum according  to  some  amount  of  dollars  per  person,  and,  by  the 
wav,  that  bill  is  now  being  reviewed  by  the  bill  that  Representative 
Williams  has  introduced.  But  that  is  just  a  fee  per  acre. 

Then  we  also  have  education  impact  aid 

Ms.  Norton.  So  that  is  a  formula. 

Mr,  Ebel.  That  is  called  a  formula. 

Another  formula  is  like  the  education  impact  aid  which  fun- 
damentally is  a  fee  per  person,  a  little  more  complex  than  that,  and 
so  there  are  some  clear  rules  here,  and  then  there  are  some  cost- 
of-service  computations — I  mentioned  the  TVA  has  done  this — and 
that  is  more  of  a  negotiated  kind  of  arrangement  where  it  looks  a 
little  bit  more  like  what  you  might  think  of  the  Federal  payment 
to  the  District  of  Columbia. 

None  of  these,  though,  are,  in  a  sense,  the  payment  in  lieu  of 
taxes  that  would  have  a  clear  case  where  you  were  assessing  the 
property  and  levying  either  a  full  or  partial  tax.  But  the  formula- 
based  programs,  however,  I  wouldn't  rule  out  as  one  of  the  things 
that  you  might  want  to  think  about  if  you  have,  say,  a  trans- 
mission commission  or  something;  it  should  be  in  the  hopper  for 
discussion. 

Ms.  Norton.  How  do  you  both  answer  the  question  of  the  Fed- 
eral payment  simply  being  replaced  by  the  PILOTs  of  the  kind  you 
speak  of,  just  another  supplement  to  the  budget  of  the  new  State? 

Ms.  Freeman.  Well,  it  would  be  a  payment  for  a  specific  reason 
and  be  there  as,  in  a  sense,  a  substitute  for  the  Federal  Govern- 
ment acting  as  a  direct  taxpayer  for  the  services  and  presence  im- 
posed on  the  District  by  these  commercial  properties  or  commer- 
cial-like properties. 

Ms.  Norton.  How  long  have  there  been  PILOTs  of  various 
kinds?  I  mean,  were  there  PILOTs  before  this  commission? 

Mr.  Ebel.  Oh,  my,  we  had  PILOTs  back  at  the  beginning  of  the 
country.  There  is  nothing  new  about  this. 

Ms.  Norton.  So  PILOTs  are  as  old  as  the  country  itself 

Mr.  Ebel.  They  are  very  old,  yes,  and  the  whole  idea  of  receipts 
sharing,  which  is  a  kind  of  that,  has  been  very  much  a  tradition 
in  our  country,  and  this  commission  that  looked  at  this  just  said, 
"Look,  let's  rationalize  this  now." 

Ms.  Norton.  We  have  been  doing  it;  why  don't  we 

Mr.  Ebel.  We  have  been  doing  it,  yes.  The  words,  as  I  recall  it, 
were  exactly,  "It  has  become  so  ad  hoc  and  patchwork,  it  is  time 
now  to  make  it  systematic,"  and  that  is  what  this  report  that  I  was 
using  for  some  of  my  data — ^it  essentially  was  based  upon  that  con- 
cern. 

Ms.  Norton.  Because  otherwise  people  would  simply  send  their 
Congressmen  from  California,  and  Georgia,  and  Maine  on  a  politi- 
cal basis  to  get  them  a  PILOT,  I  take  it. 

Mr.  Ebel.  That  happens  now.  That  is  how  it  works. 

Ms.  Norton.  Questions  from  the  minority? 

Mr.  Anderson.  Thank  you.  Madam  Chair.  I  have  no  questions 
for  these  witnesses.  I  would  like  to  question  the  following  wit- 
nesses. Thank  you. 
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Ms.  Norton.  Thank  you  very  much.  Again,  I  very  much  appre- 
ciate this  very  careful  testimony.  It  has  given  legitimacy  to  what 
has  really  been  a  lot  of  loose  talk,  some  of  which  has  come  from 
me,  about  money  for  the  District.  I  will  seriously  consider  the  no- 
tion that  an  amendment  give  what  I  now  see  as  a  very  complicated, 
if  traditional,  question  to  a  body,  a  transition  body,  to  work  out  in 
a  way  that  would  be  fair  both  to  the  taxpayers  of  the  United  States 
and  to  the  District  of  Columbia  or,  as  we  would  hope,  the  State  of 
New  Columbia.  I  very  much  appreciate  all  the  work  and  eflTort  that 
you  have  put  into  this  question. 

Mr.  Ebel.  Thank  you. 

Ms.  Norton.  Finally,  let  me  call  our  last  two  witnesses:  Mark  C. 
Medish  and  Mark  P.  Jacobsen.  Both  are  with  the  firm  of  Covington 
&  Burling,  one  of  the  largest  and  most  distinguished  law  firms  in 
the  country.  Mr.  Medish  is  a  native  Washingtonian,  also  raised 
here,  educated  at  Georgetown,  Oxford,  and  Harvard,  clerked  for 
Judge  Steadman — John  Steadman — on  the  DC  Court  of  Appeals. 
Mr.  Jacobsen,  also  a  graduate  of  Harvard  Law  School,  is  a  native 
of  Madison,  Wisconsin. 

May  I  welcome  you  both,  and  may  I  apologize  for  how  long  it  has 
taken  us  to  get  to  you,  and  thank  you  for  waiting  to  give  testimony 
which  is  every  bit  as  important  as  any  testimony  we  have  received 
today.  I  amended  the  bill  to  add  a  new  restriction  on  height  reflect- 
ing, I  must  tell  you,  the  overwhelming  sentiment  of  the  residents 
of  the  District  of  Columbia,  including  its  business  community.  But 
I  recognized  when  I  did  so  that  there  had  to  be  a  better  amend- 
ment somewhere,  and  I  want  to  thank  you  for  the  time  and  effort 
you  have  put  into  helping  us  to  devise  a  far  better  approach  than 
is  in  the  current  bill.  The  State  of  New  Columbia  would  have  abso- 
lutely no  desire  to  mar  the  extraordinary  scenic  vista  that  was  the 
District  of  Columbia  and  that  are  the  wonderful  monuments  of  the 
District  of  Columbia. 

I,  myself,  with  the  blessing  of  the  mayor  and  the  city  council,  ac- 
tually voted  to  disapprove  an  action  of  a  city  council  that  preceded 
us  to  office  which  arguably,  but  only  arguably,  violated  the  height 
limitation.  The  mayor,  Mayor  Kelly,  did  not  defend  it;  Chairman 
Wilson  did  not  defend  it;  and  I  did  not  defend  it,  although  I  believe 
that  those  who  passed  it  in  the  prior  council  had  in  good  faith  be- 
lieved they  were  not  in  violation  of  the  height  limitation.  But  to 
leave  no  doubt  that  the  height  limitation  is  not  simply  a  reflection 
of  the  will  of  Congress  but  a  reflection  of  the  will  of  the  residents 
of  the  District  of  Columbia,  I  voted  to  disapprove  that  exception 
when  I  first  came  to  Congress  and  asked  my  colleagues  to  do  so. 

A  large  question  is  presented,  however,  by  whether  the  District 
of  Columbia,  as  the  State  of  New  Columbia,  could  simply  carry  over 
unaltered  any  height  limitation.  I  would  very  much  appreciate  your 
testimony  on  that  question  at  this  time. 
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PANEL  FOUR,  CONSISTING  OF  MARK  C.  MEDISH,  ESQUIRE, 
COVINGTON  &  BURLING,  WASHINGTON,  DC.  ACCOMPANIED 
BY  MARK  P.  JACOBSEN,  ESQUIRE,  COVINGTON  &  BURLING 

STATEMENT  OF  MARK  P.  MEDISH 

Mr.  Medish.  Madam  Chair,  thank  you  for  your  kind  introduc- 
tions, and  you  needn't  apologize  for  the  delay.  We  have  been  very 
interested  to  listen  to  the  previous  discussions.  These  were  all  very 
important  questions. 

As  a  proud  native  and  resident  of  what  may  become  the  51st 
State  of  the  Union,  I  am  pleased  to  have  this  opportunity  to  testify 
on  H.R.  51  before  this  subcommittee.  I  am  a  member  of  the  Bar 
of  the  District  of  Columbia  and  an  attorney  with  the  firm  of  Cov- 
ington &  Burling.  I  am  joined  today  by  my  colleague,  Mark  Jacob- 
sen  of  the  same  firm.  We  are  here  in  behalf  of  the  Leadership  Con- 
ference on  Civil  Rights. 

H.R.  51,  the  New  Columbia  Admission  Act,  accords  the  citizens 
of  this  District  the  last  full  measure  of  democracy,  the  birthright 
of  all  Americans.  At  the  same  time,  the  bill  wisely  seeks  to  pre- 
serve and  protect  the  unique  built  and  natural  environment  of  this 
territory,  which  is  also  the  cradle  of  our  National  Government. 

In  specific,  H.R.  51  tries  to  preserve  in  perpetuity  the  historic 
and  picturesque  skyline  of  Washington,  its  scenic  vistas,  and  monu- 
mental cityscape  which  have  been  so  central  to  the  idea  of  Wash- 
ington fi-om  the  days  of  the  Founding  Fathers.  It  would  do  so  by 
continuing  to  preclude  as  a  matter  of  Federal  law  the  erection  or 
elevation  of  buildings  that  would  upset  the  centuries-long  nurtured 
proportions  of  the  physical  environment  of  Washington. 

The  uniqueness  oi  Washington's  skyline  and  cityscape  is  often 
described  by  reference  to  its  horizontality.  Among  metropolitan 
areas,  Washington  is  to  horizontality  what  New  York  is  to  verti- 
cality.  This  character  is  no  accident.  As  the  1878  official  DC  plan- 
ning report  put  it,  'The  beauty  of  the  city  of  Washington  arises 
from  the  fact  that  it  has  not,  like  most  other  cities,  grown  up  hap- 
hazard but  in  accordance  with  a  well  matured  plan  framed  in  ad- 
vance and  uniformly  adhered  to  for  the  general  good  without  re- 
gard to  particular  interest." 

Indeed,  in  the  authoritative  plans  of  Washington  from  the 
L'Enfant  plan  of  1791,  which  was  endorsed  by  George  Washington 
and  by  Thomas  Jefferson,  to  the  McMillan  plan  of  1901-1902  and 
the  contemporary  Comprehensive  plan,  the  careful  dialog  between 
space  and  structure  has  been  of  primary  concern. 

L'Enfant's  plan  did  not  specify  general  building  height  limits 
chiefly  because  the  technology  of  that  day  did  not  occasion  the  con- 
cern. Nevertheless,  it  is  clear  that  L'Enfant  was  preoccupied  with 
the  aesthetic  proportionality  between  open  spaces  and  structures, 
particularly  monuments  and  other  public  buildings.  Therefore,  he 
deliberately  provided  for  varying  street  widths  depending  on  a 
street's  location  in  the  overall  plan.  It  is  no  accident  that  the  meas- 
uring stick  for  the  regime  of  building  heights  imposed  by  the  acts 
of  1899  and  1910  was  nearly  precisely  the  scheme  of  street  widths 
embodied  in  the  L'Enfant  Plan. 

Thus,  the  rule  of  thumb  has  been  that  a  building's  height  may 
not  exceed  the  width  of  its  widest  n-onting  street  plus  20  feet,  with 
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caps  of  90  feet,  130  feet,  and  160  feet  in  certain  places  in  the  Dis- 
trict. You  can  refer  to  subsections  405(a),  (b),  and  (c)  of  the  1910 
act  contained  in  title  V  of  the  DC  Code  to  see  these  provisions. 

The  result  for  Washington  of  these  height  hmitations  is  best  un- 
derstood by  experiencing  it.  Unfortunately,  I  don't  think  we  can  go 
outside  today.  Am  I  correct? 

Ms.  Norton.  You  might  not  want  to  do  it. 

Mr.  Medish.  It's  a  Uttle  hot.  So,  in  Heu  of  a  sweaty  view,  I  pro- 
pose to  circulate  a  few  representative  photographs  of  our  unique 
cityscape.  I  wonder  if  they  could  be  introduced  to  the  committee. 

Ms.  Norton.  Without  objection. 

Mr.  Medish.  This  is  the  "show  and  tell"  portion  of  our  presen- 
tation. 

Ms.  Norton.  Are  these  copies  we  have  here  of  those?  because  I 
can  pass  them  to  my  colleagues. 

Mr.  Medish,  Yes,  those  indeed  are  the  copies.  I  am  sorry  all  your 
colleagues  aren't  here,  because  you  are  welcome  to  keep  them  as 
souvenirs. 

Ms,  Norton,  Thank  you. 

For  those  of  you  who  are  in  the  hearing  room,  these  are  color 
photographs  of  Washington  aerial  views,  looking  down  on  the  city. 
If  there  are  any  that  could  be  passed  out,  out  there 

Mr.  Medish.  We  have  additional  photos  for  others  in  the  audi- 
ence, if  they  are  interested. 

We  would  like  to  acknowledge  here  the  very  great  help  that  the 
National  Capital  Planning  Commission  has  provided  us.  These 
photos  come  from  their  pictorial  library,  and  I  think  they  illustrate 
the  points  I  want  to  make,  and  I  realize  I  am  probably  preaching 
to  the  converted  to  some  degree. 

Horizontal  Washington  has  a  distinctive  roominess  filled  with  di- 
rect light  and  fresh  air  by  comparison  with  taller,  darker,  more 
crowded  cities.  New  York  comes  to  mind.  The  eye  readily  catches 
the  specialness  of  our  cityscape  even  if  it  mistakenly  and  olissfully 
takes  it  for  granted. 

The  monumental  vistas,  the  spectacular  axial  views  along  special 
streets  and  avenues,  the  green  skyline  of  this  garden  city-state, 
and  our  very  sense  of  place  in  every  comer  of  it  are  all  the  result 
of  wise  planning  in  the  National  Capital  area  over  the  past  200 
years.  I  think  you  can  clearly  see  the  monumental  figures  in  the 
photos  I  have  provided. 

The  horizontality  comes  out  in  the  relative  proportions  of  the 
major  public  buildings.  The  greenness,  the  fact  that  you  have  such 
a  green  skyline  in  Washington,  is  not  an  accident.  If  the  buildings 
could  rise  hi|;her  than  they  are  allowed  to  rise,  this  would  not  be 
a  green  city  m  the  way  we  know  it,  and  I  think  in  the  distance  up 
north  you  see  development  in  the  Silver  Spring  area  and  the 
Friendship  Heights  area  of  Maryland  where  you  have  a  rise  of 
buildings  above  the  limits  that  are  permitted  in  the  District,  and 
you  see  what  begins  to  happen.  So  that  is  why  I  say  that  a  first 
principle  of  the  planning  of  Washin^n,  which  mixes  art  and 
science,  has  been  the  importance  of  limiting  building  heights, 

H.R,  51  presupposes  that  it  is  an  important  national  and  Federal 
interest  to  preserve  the  unique  and  historic  horizontality  of  Wash- 
ington even  after  the  51st  State  is  admitted.  The  legal  question 
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arises  of  how  best  to  achieve  this  noble  preservationist  goal  of  H.R, 
51.  The  question  is  eminently  answerable. 

In  the  next  few  minutes  I  will  discuss  critically  H.R.  51's  current 
provision  on  height,  which  attempts  to  protect  Washington's  hori- 
zontal nature  by  maintaining  the  1910  act,  but  which  also  raises 
a  fundamental  constitutional  problem.  I  will  consider  aloud  several 
alternative  approaches  and  conclude  by  explaining  what  we  believe 
is  the  legallv  sound  and  best  practical  solution. 

Section  5Ce)  of  the  current  bill  is  basically  a  promise  from  the  in- 
coming State  of  New  Columbia  to  Congress  that  New  Columbia  will 
never  amend  the  provision  of  its  State  constitution  that  protects 
the  statutory  building  height  limitations  in  the  1910  act  from  legis- 
lative repeal  by  the  State  legislature.  The  goal  of  H.R.  51  is  simply 
to  stake  out  the  permanent  Federal  interest  in  preserving  the  sce- 
nic nature  of  this  area  and  to  put  that  interest  beyond  the  reach 
of  local  adjustment. 

The  problem  with  the  particular  approach  employed  in  section 
5(e)  is  a  constitutional  one,  and  it  goes  by  the  name  of  the  Equal 
Footing  Doctrine.  The  Equal  Footing  Doctrine  is  part  of  elementary 
Supreme  Court  jurisprudence  on  federalism,  interpreting  article  IV 
of  the  U.S.  Constitution  for  the  proposition  that  new  States  enter 
and  coexist  in  the  Union,  these  United  States,  on  an  equal  footing 
and  that  there  may  be  no  second-class  States  from  the  standpoint 
of  political  sovereignty. 

The  doctrine  has  evolved  somewhat  over  the  long  history  of 
newly  admitted  States.  Its  graven  is  that  Congress  cannot  impose 
upon  a  new  State  as  a  binding  condition  of,  or  during,  statehood 
a  requirement  that  Congress  could  not  normally  impose  on  any  ex- 
isting State  of  the  Union  by  virtue  of  its — that  is.  Congress' — iden- 
tifiable powers  under  the  tf.S.  Constitution.  Thus,  the  equal  footing 
doctrine  serves  to  maintain  the  Federal  balance  of  power  originally 
worked  out  by  the  Framers. 

It  is  crucial  to  understand  that  the  equal  footing  doctrine  is,  in 
a  sense,  qualitative  and  not  quantitative.  The  doctrine  is  concerned 
with  political  and  sovereign  equality,  not  equality  of  dominion  or 
other  physical  attributes.  It  is  obvious  that  the  several  States  con- 
stitutionally can  and  do  vary  greatly  in  terms  of  economic  re- 
sources, population,  and  geography. 

As  a  rule,  terms  and  conditions  in  enabling  acts  that  affect  only 
quantitative  dimensions  of  a  new  State  are  valid  under  the  equal 
footing  doctrine.  Indeed,  States  like  Nevada  and  Alaska  validly  en- 
tered the  Union  with  vast  portions  of  the  real  property  within  their 
boundaries  owned  by  and  expressly  reserved  to  the  Federal  Gov- 
ernment. 

However,  the  current  provision  in  H.R.  51,  boot-strapping  the 
1910  act  through  the  nonamendability  of  New  Columbia's  State 
constitution,  is  exactly  the  kind  of  qualitative  tampering  with  a 
State's  sovereign  political  sphere  that  the  equal  footing  doctrine 
prohibits.  Courts  would  most  likely  hold  this  approach  to  be  an  un- 
constitutional usurpation  by  Congress  and  void  the  provision.  They 
would  void  the  provision,  not  the  statehood. 

To  pass  the  equal  footing  test,  we  need  to  identify  specific  powers 
of  Congress  within  the  U.S.  Constitution  and  to  craft;  a  framework 
to  preserve  the  effect  of  the  1910  act  on  the  basis  of  the  best  suited 
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constitutional  power  or  powers.  H.R,  51  must  be  amended  accord- 
ingly. Ajmong  the  enumerated  and  implied  powers  of  Congress, 
there  are  several  candidates  for  this  job,  inclu(fing  both  certain  reg- 
ulatory and  certain  property  powers  in  the  U.S.  Constitution. 

At  the  outset,  it  is  important  to  see  that  a  garden  variety  zoning 
power  is  not  one  of  them.  Under  our  Federal  system  of  governance, 
the  general  zoning  authority  which  has  customarily  been  used  to 
restrict  building  height  even  under  the  1910  act  is  implied  reserved 
to  the  States  and  municipalities.  Congress  has  effective  zoning 
powers  over  the  present  District,  as  exemplified  by  the  1910  act, 
only  by  virtue  of  its  plenary  authority  under  the  District  clause  (ar- 
ticle I,  section  8,  clause  17),  but  of  course,  that  clause  would  have 
a  much  reduced  geographic  scope  after  statehood. 

Incidentally,  as  was  mentioned  in  earlier  discussion  here,  the  ge- 
ographic scope  of  the  District  clause  was  significantly  reduced  once 
before  when  Alexandria  CounW  was  retroceded  to  the  Common- 
wealth of  Virginia  in  1846,  and  that  retrocession,  of  course,  with- 
stood constitutional  challenge  in  the  Supreme  Court  some  30  years 
later. 

Now  the  first  real  candidate  to  navigate  the  equal  footing  test  is 
the  U.S.  Constitution's  so-called  property  clause  found  at  article  IV, 
section  3,  clause  2,  which  provides  that  Congress  can  "make  all 
needful  rules  and  regulations  respecting"  Federal  properties.  The 
question  is  whether  this  power  could  reasonably  support  a  Federal 
regulation  across  the  60-odd  square  miles  of  New  Columbia.  We  be- 
lieve not,  for  several  reasons. 

The  courts  have  never  specifically  considered  whether  the  prop- 
erty clause  could  have  the  huge  extraterritorial  scope  around  the 
Federal  property  that  this  approach  would  require.  The  approved 
extraterritorial  stretches  of  the  property  clause  power — and  there 
have  been  some — ^have  been  limited  to  the  regulation  of  activities 
immediately  around  national  parks,  such  as  prohibiting  the  build- 
ing of  fences  and  the  spraying  of  insecticide.  This  narrowness  alone 
is  a  strong  reason  for  doubting  the  legitimacy  of  any  statewide  reg- 
ulatory imposition  by  Congress  based  solely  on  the  property  clause. 

Furthermore,  it  would  be  difficult  to  articulate  the  Federal  inter- 
est to  be  protected  in  a  way  that  would  not  logically  reach  into 
Maryland  and  Virginia.  Both  scenic  and  security  interests,  which 
would  presumably  radiate  symmetrically  fi'om  their  central  Federal 
points  of  reference,  would  almost  inevitably  invade  those  States. 

In  addition,  notwithstanding  the  name  "Property  Clause,"  this  is 
a  regulatory  approach.  As  such,  it  would  invite  sharp  and  repeated 
scrutiny  under  the  equal  footing  doctrine  because  it  would  entail 
an  ongoing  regulatory  imposition  upon  a  newly  admitted  State  as 
opposed  to  a  fully  executed  condition  precedent  to  admission. 

A  second  candidate  among  the  enumerated  powers  are  the  so- 
called  "war  powers"  found  in  article  I,  section  8,  clauses  14  and  15 
of  the  U.S.  Constitution,  coupled  with  the  omnibus  section  8  pow- 
ers, which  include  the  "general  welfare"and  "necessary  and  proper" 
clauses.  As  a  result  of  the  assassination  of  President  Kennedy  and 
the  recent  rise  of  terrorism  in  this  country,  security  interests  are 
often  cited  as  a  justification  for  certain  building  height  restrictions 
and,  indeed,  other  precautionary  measures. 
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This  argument  makes  a  good  deal  of  sense,  but  only  to  a  point. 
At  a  certain  radius  around  key  political  nerve  centers,  like  the 
White  House,  the  Naval  Observatory,  and  the  Capitol,  Congress 
has  a  valid  interest  in  restricting  vantage  points.  The  Secret  Serv- 
ice has  publicly  revealed  that  it  considers  1,000  yards  to  be  within 
the  line  of  fire  of  expert  marksmen  or  sharpshooters. 

However,  it  is  more  difficult  coherently  to  generalize  this  kind  of 
security  interest  as  to  building  heights  beyond  that  limited  range. 
Furthermore,  the  war  powers  are  not  intended  to  give  Congress 
virtual  police  powers  over  an  entire  State,  especially  when  there  is 
no  declared  national  emergency. 

Also,  another  reason  not  to  prefer  this  regulatory  approach  is 
that,  like  the  property  approach  we  examined  first,  the  war  powers 
basis  would  involve  an  ongoing  condition  imposed  on  statehood.  Se- 
curity interests  may  evolve,  leading  to  modification  of  height  re- 
strictions, in  turn  prompting  renewed  court  challenges  on  equal 
footing  and  other  grounds.  So  we  reject  that  approach  as  well. 

There  is  a  third  constitutional  option  which  does  not  have  the 
disadvantages  that  compel  us  to  reject  the  two  regulatory  ap- 
proaches. The  5th  amendment  contains  the  so-called  eminent  do- 
main or  takings  clause,  and  it  provides  Congress  with  a  firm  basis 
for  protecting  the  Federal  interest  in  the  height  limitation  without 
running  afoul  of  the  equal  footing  doctrine. 

Thus,  a  constitutionally  conservative  approach  to  preserving  the 
Federal  interest  at  issue  is  for  Congress  to  take  and  then  to  reserve 
to  the  Federal  domain  just  enough  of  the  super  adjacent  property 
rights  in  the  space  above  the  current  Federal  tiered  maximum 
height  limits  to  protect  those  interests.  This  severable  dimension  of 
the  property  right  is  known  as  an  easement  or,  more  precisely,  as 
a  scenic  easement  because  it  is  intended  principally  to  protect  aes- 
thetic and  historic  interests. 

The  taking  or  condemnation  of  a  scenic  easement  is  a  common 
tool  of  preservationism  at  both  Federal  and  State  levels  used  to 
protect  scenic  vistas  as  well  as  historic  buildings  and  sites.  In  this 
case,  the  subadjacent — that  is,  surface — landowners  would  be 
barred  by  the  easement  from  encroaching  upon  the  space  of  the 
easement  with  new  or  elevated  buildings.  Such  an  easement  would 
pass  the  U.S.  Constitution's  equal  footing  test  because  it  invokes 
Congress'  well  settled  power  of  eminent  domain  and  because  it 
would  not  impinge  upon  the  new  State's  political  or  sovereign  in- 
tegrity as  understood  in  the  controlling  case  law. 

Thus,  just  as  territorial  property  rights,  including  severable  es- 
tates like  fishing  rights  in  Alaska  and  subterranean  water  rights 
in  Arizona,  were  reserved  to  the  Federal  Government  in  the  cases 
of  several  new  States,  so,  too,  here  would  a  small  fraction  of  the 
superterranean  or  super  adjacent  real  property  of  the  State  of  New 
Columbia  be  reserved  to  the  Federal  Government. 

Now  the  taking  must  also  be  constitutionally  valid  in  its  own 
right — that  is,  under  the  5th  amendment.  To  pass  constitutional 
muster  under  the  5th  amendment,  a  taking  must  be  for  a  public 
use  or  public  purpose,  and  it  must  be  subject  to  the  fair  and  just 
compensation  of  the  property  owner.  Both  prongs — public  purpose 
and  just  compensation — can  plainly  be  satisfied  in  this  case. 
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First,  it  is  beyond  question  that  this  scenic  easement,  which  in- 
tends to  preserve  the  unique  and  historic  beauty  of  the  Washington 
area  as  envisioned  by  the  Founding  Fathers  and  the  L'Enfant  Plan, 
would  be  for  a  public  purpose.  In  addition,  the  easement  would 
seek  to  benefit  uniformly  the  affected  private  interests — ^that  is,  the 
resident  landholders.  All  of  us  residents  benefit  from  this  height  re- 
striction. 

Second,  just  compensation  for  this  taking  would  be  zero  sub- 
stantive compensation.  This  is  so  because,  in  takings  jurisprudence, 
just  compensation  is  measured  as  the"fair  market  value" 
or"potential  use  value"  or  the  "diminution  of  value"  of  the  property 
interest  taken  at  the  time  of  the  taking. 

In  this  case,  the  scenic  easement  would  deprive  local  landowners 
of  no  usable  value  of  their  property,  the  super  adjacent  rights,  at 
the  time  of  the  taking  because  the  current  height  restriction  al- 
ready precludes  their  use  of  the  affected  space.  Thus,  the  encum- 
brance on  local  land  titles  created  by  the  scenic  easement  would  be 
entirely  nugatory  or  nominal  at  most.  Moreover,  there  is  no  reason- 
able likelihood  of  changing  the  maximum  height  ceilings  or  secur- 
ing a  variance  of  them  in  the  imminent  future.  No  landowner  could 
argue  that  he  was  likely  to  get  such  a  variance. 

Over  the  years.  Congress  has  repeatedly  indicated  its  intention 
to  preserve  the  1910  act  height  limits.  Indeed,  the  scenic  easement 
itself  would  count  as  further  evidence  of  Congress'  unwavering  per- 
manent intent  to  protect  the  unique  horizontality  of  this  area. 

This  property-based  approach  would  mean  amending  H.R.  51  to 
include  the  taking  of  a  scenic  easement  that  would  simply  mirror 
in  terms  of  property  law  the  maximum  height  limits  of  the  1910 
Regulatory  Act.  The  easement  would  completely  translate  the  cur- 
rent regulatory  scheme  into  a  legally  distinct  property  right  and 
thereby  also  preserve  the  practical  effect  of  the  1910  act  height  re- 
gime. The  easement  would  also  be  expressly  reserved  to  the  Fed- 
eral Government  in  the  Admission  Act  just  as  Federal  property  in- 
terests have  been  reserved  in  many  previous  State  Admission  Acts. 

Thus,  a  scenic  easement  for  the  preservation  of  historic  vistas 
would  be  a  legally  sound  and  conservative  approach  to  protect  the 
abiding  Federal  interest  in  the  horizontality  of  this  area.  We  sup- 
port the  amendment  of  H.R.  51  accordingly. 

Of  course,  certain  technical  drafting  issues  with  respect  to  the 
scenic  easement,  such  as  the  provision  for  "permissible  encroach- 
ment" by  architectural  embellishments  like  spires,  domes,  and  min- 
arets, by  service  units  like  elevator  shafts  and  chimneys,  by  anten- 
nae, and  by  existing  over-maximum  structures  like  the  legendary 
Cairo  Building  completed  in  1894,  can  readily  be  addressed  in  the 
amendment. 

We  would  be  pleased  to  provide  further  opinion  or  testimony  on 
such  points  at  a  future  date,  and  of  course  we  are  happy  to  take 
your  questions  now.  I  would  like.  Madam  Chair,  also  to  submit  a 
memorandum  in  support  of  our  testimony  for  the  committee  and 
for  the  record. 

Ms.  Norton.  Without  objection. 

Mr.  Medish.  Thank  you. 

[The  memorandum  follows:] 
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MEMORANDUM  IN  SUPPORT  OF  AN  AMENDMENT  OF  H.R.  51 
FOR  THE  PRESERVATION  OF  SCENIC  VISTAS 

BEFORE  THE  SUBCOMMITTEE  ON  THE  JUDICIARY  AND  EDUCATION 
OF  THE  COMMITTEE  ON  THE  DISTRICT  OF  COLUMBIA 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 
ONE  HUNDRED  THIRD  CONGRESS 


JULY  28,  1993 


Introduction 


H.R.  51,  entitled  the  "New  Columbia  Admission  Act," 
wisely  seeks  to  preserve  and  protect  in  perpetuity  the  unique 
physical  environment  of  this  territory,  which  is  also  the 
cradle  of  our  national  government.   In  specific,  H.R.  51  would 
preserve  the  historic  and  picturesque  skyline  of  Washington, 
its  scenic  vistas  and  monumental  cityscape,  which  have  been  at 
the  heart  of  official  urban  planning  for  this  area  from 
founding  days.-'  The  bill  would  do  so  by  continuing  to 


We  wish   to  acknowledge   the  kind  and  expert   assistance  of 
Professor  Howard  Gillette,    Department  of  American  Studies,    The 
George  Washington  University,    Mr.    Dorn  C.    McGrath,    Jr., 
President,    The  Committee  of  100  on   the  Federal   City;    Mr. 
George  H.F.    Oberlander ,    Director,    Technical   Planning  Services, 
National   Capital   Planning  Commission;   and  Professor  Mark 
Tushnet,    Associate  Dean,    Georgetown  University  Law  Center. 

-  Major  Pierre  Charles  L' Enfant 's  venerable  Plan  of  1791, 

which  was  endorsed  by  Presidents  Washington  and  Jefferson,  did 
not  specifically  limit  building  height.   Nevertheless,  it  is 
clear  that  "horizontallty"  was  implicitly  of  central  concern 
in  L' Enfant "s  Plan.   Its  carefully  measured  proportions  of 

(continued. . . ) 
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-  2  - 
preclude,  as  a  matter  of  federal  law,  the  erection  or 
elevation  of  buildings  that  would  upset  the  centuries-long, 
nurtured  proportions  of  the  built  and  natural  environment  of 
this  territory.-' 

This  memorandum  critically  examines  the  present 
approach  of  H.R.  51,  sets  forth  and  explains  the  best  legal 
framework  for  achieving  its  preservationist  goals,  and 


-' (  .  .  .continued) 


street  width  in  relation  to  key  public  structures,  the 
importance  of  axial  and  monumental  vistas  in  the  Plan,  and  its 
use  of  topography  presupposed  an  uncluttered  skyline  --  and 
even  treeline.   See,  e.g. ,  The  Pennsylvania  Avenue  Plan  1974, 
Introduction,  V  (published  by  the  Pennsylvania  Avenue 
Development  Corporation);  see  generally  Pamela  Scott,  "'This 
Vast  Empire":  The  Iconography  of  the  Mall,"  in  The  Mall  in 
Washington.  1791-1991  (ed.  Richard  Longstreth,  National 
Gallery  of  Art,  1991);  Fred  Guttheim,  Worthy  of  the  Nation 
(1977).   Indeed,  the  system  of  street  widths  contained  in  the 
L' Enfant  Plan  ultimately  became  the  measuring  stick  for  the 
late  nineteenth  and  twentieth  century  height  restrictions. 
See  notes  2  and  18,  below.   The  McMillan  Plan  of  1901-02  and 
the  Comprehensive  Plan  of  1989  prepared  by  the  National 
Capital  Planning  Commission  (the  "Comprehensive  Plan")  treat 
the  "historic  horizontal  character"  of  Washington  as  a  first 
principle  of  planning  in  this  area.   See,  e.g. .  Comprehensive 
Plan  at  293. 

-'    Building  height  in  the  District  has  been  regulated  by 
federal  law  since  the  late  1890 's,  about  the  time  that 
engineering  technology  (e.g. .  steel  frames)  first  made  modern 
skyscrapers  possible.   The  current  maximum  height  regime  dates 
from  the  Height  of  Buildings  Act  of  1910  (the  "1910  Act"). 
D.C.  Code  SS  5-401  et  seg.  (1990  Supp.),  36  Stat.  452-455 
(June  10,  1910);  see  also  Act  of  1899  ("An  Act  to  regulate  the 
height  of  buildings  in  the  District  of  Columbia"),  33  Cong. 
Rec.  935  (1899).   The  fin  de  siecle  enactments  were  prompted 
by  concern  about  the  160-foot  Cairo  Hotel,  completed  in  1894. 
Since  Home  Rule,  the  municipal  government  also  has  imposed 
lower  building  height  limitations  under  its  own  zoning  powers. 
See,  e.g. .  11  D.C.M.R.  Ch.  4  and  Appendix  G.   H.R.  51  seeks  to 
preserve  the  effect  of  the  federal  maximum  limits  and  would  in 
no  way  diminish,  or  interfere  with,  the  new  state's  power  to 
impose  its  own  lower  zoning  height  schedule. 
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recommends  amendment  of  the  bill  in  accordance  with  that 
framework. 

2 .    H.R.  51  Unamended 

As  introduced  on  January  5,  1993,  H.R.  51  attempts 
to  protect  Washington's  scenic  horizontality,  which  is 
currently  codified  in  the  1910  Building  Height  Act  (the  "1910 
Act"),-'  by  providing  that  the  new  state  "may  not  change  any 
provision  of  its  Constitution  concerning  height  limitations  on 
buildings  without  consent  of  Congress."   H.R.  51,  Section  5(e) 
("Compact  with  United  States;  Claims  to  Federal  Lands  and 
Property").-'  The  key  reference  is  to  the  "Constitution  for 
the  State  of  New  Columbia,"  which  was  enacted  in  1987.   D.C. 
Code,  Vol.  1,  421-457  (1991  Repl . ) .   The  New  Columbia 
Constitution  provides  that  its  legislature  "shall  have  no 
authority  .  .  .  to  .  .  .  enact  any  act,  resolution  or  rule 
which  permits  the  building  of  any  structure  within  the  State 

\ 


-  D.C.  Code  §S  5-405  et  seq.   See  note  2,  above. 

-'  It  is  necessary  for  H.R.  51  to  include  such  a  provision 

in  order  to  protect  the  abiding  federal  interest  in  height 
limits  as  a  matter  of  federal  law,  unamendable  by  the  state 
government.   The  bill  also  mentions  "Federally-imposed  height 
or  other  restrictions  on  buildings"  in  connection  with  the  so- 
called  "Federal  payment"  provision.  Section  (d)(2)(B).   The 
arguments  for  federal  compensation  of  the  new  state  for  its 
opportunity  cost  of  tax  revenues  putatively  lost  because  of 
height  limitations  are  not  within  the  scope  of  this 
memorandum. 
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of  New  Columbia  in  excess  of  the  height  limitations  contained 
in  [the  1910  Act]  .  .  .  ."   Id.  Sec.  308(4).-' 

For  the  reasons  set  forth  below,  this  approach  — 
namely,  to  protect  the  area's  scenic  horizontality  by 
extracting  a  promise  from  the  incoming  state  not  to  amend  its 
own  constitution  --  is  fatally  flawed  from  the  standpoint  of 
constitutional  law. 

3.    The  Equal  Footing  Doctrine 

Article  IV,  Section  3  of  the  U.S.  Constitution 
provides,  inter  alia,  that  "New  States  may  be  admitted  by 
Congress  into  this  Union."-'  The  state  admission  power  has 
been  exercised  thirty-seven  times  since  the  original  thirteen 
states  formed  these  United  States.   Since  its  landmark 
decision  in  Covle  v.  Smith.  221  U.S.  559  (1911),  the  Supreme 
Court  has  interpreted  Article  IV,  and  specifically  the  words 
"this  Union,"  id.  at  565-66  (original  emphasis),  to  mean  that 
all  states  must  enter  the  union  "on  an  equal  footing,"  that 


-'         It  is  worth  noting  that,  under  its  Constitution,  the 
"registered  qualified  electors  of  the  State  of  New  Columbia" 
would  nevertheless  have  the  power  directly  to  repeal  the  1910 
Act  by  "referendum."   Sec.  901(b).   The  only  laws  exempted 
from  repeal  by  referendum  are  "emergency  acts,  acts  levying 
taxes,  or  acts  appropriating  funds  for  the  general  operation 
budget."   Id.   This  "loophole"  is  an  independent  ground  for 
seeking  a  better  solution  than  the  current  H.R.  51  provides. 
Of  course,  one  could  try  to  close  this  gap  by  exempting  the 
1910  Act,  too,  from  popular  repeal.   However,  such  a  stopgap 
would  still  fail  to  address  the  constitutional  difficulty 
discussed  in  section  3,  below. 

^    See  also  Article  IV,  Section  4  ("The  United  States  shall 
guarantee  to  every  State  in  this  Union  a  Republican  Form  of 
Government  .  .  .  ."),  which  provides  a  specific  element  of 
political  equality. 
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is,  as  equal  sovereigns  among  themselves,  no  state  having 
Inferior  legal  power  vis-a-vis  the  federal  government.'^ 

From  the  standpoint  of  the  Constitution,  therefore, 
there  may  be  no  "second-class"  states  in  "this  Union,"  which 
is  founded  upon  a  "plane  of  equality."-^   Id.   The  equal 
footing  doctrine  is  a  principle  of  sovereign  political 
equality.   See,  e.g. ,  United  States  v.  Texas,  339  U.S.  707, 
716-17  (1950);  Stearns  v.  Minnesota.  179  U.S.  223  (1900).   As 
the  Court  stated  in  Covle,  Article  IV  guarantees  "a  union  of 
states,  equal  in  power,  dignity  and  authority,  each  competent 
to  exert  that  residuum  of  sovereignty  not  delegated  to  the 
United  States  by  the  Constitution  itself."   Covle.  supra.  221 
U.S.  at  567.   In  effect,  then,  the  doctrine  is  supposed  to 
maintain  the  deliberate  balance  of  federal  powers  worked  out 
by  the  Framers  of  the  Constitution. 


-'         Since  Tennessee's  admission  in  1796,  Congress  has 
included  in  each  state's  admission  act  the  provision  that  the 
state  would  enter  "on  an  equal  footing  with  the  original 
States  in  all  respects  whatever."   Prior  to  that,  Vermont  and 
Kentucky  had  entered  as  "entire  members."   The  decision  in 
Covle  expressly  elevated  this  statutory  custom  to  a 
constitutional  requirement  of  formal  equality.   See  Note, 
"Statehood  and  the  Equal  Footing  Doctrine:   The  Case  for 
Puerto  Rican  Seabed  Rights,"  88  Yale  L.  J.  835-36  (1979);  see 
also  Pollard's  Lessee  v.  Haqan,  3  How.  212,  223-224,  11  L.  Ed. 
565  (1845)  (the  Covle  Court  relied  on  this  decision,  which 
implicitly  treated  the  equal  footing  requirement  as  a 
constitutional  doctrine) . 

-'    This  principle  makes  eminent  historical  and  philosophical 
sense  because  of  the  contractarian  nature  of  our  Republic, 
which  assumes  that  the  several  states,  in  behalf  of  their 
respective  citizens,  are  joined  as  co-equal  parties  to  the 
Federal  Constitution. 
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In  practical  terms,  the  equal  footing  doctrine  means 
that,  in  an  act  of  admission.  Congress  cannot  abridge  the 
sovereign  and  political  powers  of  an  incoming  state,  relative 
to  those  held  by  the  other  states.   Congress  cannot  accomplish 
through  a  statehood  enabling  act  what  "would  not  be  valid  and 
effectual  if  [it  were]  the  subject  of  congressional 
legislation  after  admission."   Covle,  supra.  221  U.S.  at  573 
(powers  of  an  incoming  state  cannot  be  "constitutionally 
diminished,  impaired  or  shorn  away  by  any  conditions,  compacts 
or  stipulations,"  for  example  a  stipulation  as  to  the  location 
of  the  state  capital).   The  equal  footing  doctrine  applies  to 
any  extraconstitutional  condition  abridging  the  political 
sovereignty  of  the  new  state.-'  A  court  would  hold  an 
offending  condition  unenforceable  against  the  newly  admitted 

state. 

It  is  important  to  understand  that  the  scope  of 
sovereign  equality  is  fundamentally  political  and  qualitative, 
not  quantitative.   States  must  be  political  equals,  but  of 
course  they  are  not  required  to  be,  and  are  not,  equal  in 
geographic  domain,  population  size,  or  economic  resources. 
See  State  of  Nevada  v.  U.S. .  512  F.  Supp.  166,  171  (D.  Nevada 
1981)  ("The  doctrine  applies  only  to  political  rights  and 
sovereignty;  it  does  not  cover  economic  matters,  for  there  has 


-'    Generally  speaking,  the  doctrine  does  not  apply  to 
conditions  precedent  to  statehood,  but  rather  to  continuing 
conditions  of  the  enabling  compact.   See  Covle,  supra.  221 
U.S.  559  (suspending  a  state's  power  freely  to  locate  its 
capital  held  violative  of  equal  footing  doctrine). 
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never  been  equality  among  states  in  that  sense").   Thus, 
states  have  entered  the  union  with  varying  ratios  of  the  lands 
within  their  respective  boundaries,  including  national  parks, 
reserved  to  the  federal  government.   U.S.  v.  Texas,  339  U.S. 
707  (1949).   For  example,  eighty-eight  percent  of  Nevada  and, 
initially,  well  over  ninety  percent  of  Alaska  were  owned  by 
the  federal  government  subsequent  to  their  admissions.   In 
some  cases,  severable  property  interests,  such  as  fishing 
rights,  have  been  validly  reserved  to  the  federal  government. 
See  Alaska  Admission  Act,  72  Stat.  339,  et  seq.  (July  7, 
1958);  Cf.  Arizona  v.  California.  373  U.S.  546,  597-600  (1963) 
(court  found  water  rights  included  in  reservation).   Thus,  as 
a  rule,  the  diminution  of  a  state's  real  property  interests, 
in  any  of  their  dimensions,  is  not  Ipso  facto  violative  of  the 
equal  footing  doctrine. 

Section  5(e)  of  H.R.  51,  which  imposes  restrictions 
on  the  new  state's  constitution  with  respect  to  its 
amendability,  would  certainly  be  held  unconstitutional  as 
violative  of  Article  IV  and  the  equal  footing  doctrine.   The 
provision  impermissibly  tampers  with  the  new  state's  basic 
political  sovereignty.   Moreover,  Congress  simply  does  not 
have  the  constitutional  authority  to  exercise  garden-variety 
zoning  powers,  which  building  height  restrictions  exemplify, 
over  an  existing  state.   General  zoning  authority  is 
universally  viewed  as  an  extension  of  the  police  powers 
reserved  in  our  federal  system  to  states  and  municipalities. 
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See,  e.g. ,  1961  U.S.  Code  Cong.  &  Adm.  News  2235;  U.S.  v. 
Certain  Lands  in  Truro,  476  F.  Supp.  1031,  1032  (D.  Mass. 
1979).   Therefore,  section  5(e)  would  impermissibly  encroach 
on  "matters  which  would  otherwise  be  exclusively  within  the 
sphere  of  state  power."   Covle.  supra,  221  U.S.  at  568. 

An  alternative  source  of  constitutional  authority 
for  Congress  properly  to  preserve  the  desired  effect  of  the 
building  height  limitation  must  be  identified  and 
employed.—''   In  the  following  sections,  we  consider  several 
approaches  and  argue  in  favor  of  one  of  them. 
4.   Three  Constitutional  Alternatives 

(A)   Property  Clause  Powers.   Article  IV,  Section  3, 
Clause  2  (the  "Property  Clause")  of  the  U.S.  Constitution 
gives  Congress  the  power  "to  dispose  of  and  make  all  needful 
Rules  and  Regulations  respecting  the  Territory  and  other 
Property  belonging  to  the  United  States."   The  question  is 
whether  this  authority  could  support  a  federal  regulation 
across  the  sixty-odd  square  miles  of  the  incoming  state  of  New 
Columbia  neighboring  the  reduced  federal  enclave  (the 
"National  Capital  Service  Area"),  as  delineated  in 
H.R.  51.^' 


—         It  is  plain  that  the  "plenary  powers"  currently  enjoyed 
by  Congress  over  the  District  pursuant  to  Article  I, 
section  8,  clause  18  of  the  U.S.  Constitution  would  be  to  no 
avail  here,  because  those  powers  would  refer  only  to  infra- 
enclave  jurisdiction,  as  they  do  today. 

—'        See  H.R.  51,  Sec.  16.   The  National  Capital  Service  Area 
might  well  retain  the  historic  name  of  "Washington,  D.C."   It 

(continued. . . ) 
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The  Property  Clause  has  yet  been  given  only  very 
limited  extraterritorial  effect  for  purposes  of  protecting 
federally  owned  lands,  and  usually  only  around  national  parks. 
For  example,  obnoxious  activities  like  spraying  pesticides, 
erecting  fences,  and  discharging  firearms  may  be  prohibited 
around  the  peripheries  of  national  parks  or  in  areas  of  mixed 
federal  and  state  lands. 

Conceptually,  it  would  be  most  straightforward  to 
base  the  building  height  restriction  on  the  need  to  protect 
federal  interests,  which  include  both  scenic  (aesthetic  and 
historic)  and  security-derived  interests,  immediately  adjacent 
to  the  National  Capital  Service  Area,  as  well  as  those 
dispersed  throughout  the  new  state  (e.g. .  emanating  from  Rock 
Creek  Park,  the  National  Zoological  Park,  and  other  federal 
properties),  under  the  Property  Clause. 

However,  while  courts  have  been  deferential  to 
Congress  in  reviewing  exercise  of  the  Property  Clause,  for 
example,  by  using  a  weak  "reasonableness"  test,  the  caselaw 
does  not  affirmatively  support  the  dramatic  extraterritorial 
scope  of  this  power  that  would  be  necessary  here.   In  addition 


— '( . . .continued) 


is  also  worth  noting  that  the  District,  originally  ten  miles 
square,  was  geographically  reduced  once  before,  by 
retrocession  of  Alexandria  County  to  the  Commonwealth  of 
Virginia  in  1846.   See  Phillips  v.  Payne.  92  U.S.  130  (1875) 
(on  grounds  of  mutual  sovereign  consent,  retrocession 
withstood  constitutional  challenge) .   The  present  prominence 
of  federal  interests  in  the  retroceded  territory,  for  example 
the  Arlington  National  Cemetery  and  the  Pentagon,  derives  in 
part  from  the  federal  occupation  after  the  Civil  War. 
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to  this  abiding  uncertainty,  there  are  other  negative  factors. 
First,  a  reasonable  Property  Clause  restriction  intended  to 
protect  federal  interests  would  be  expected  to  radiate 
symmetrically  to  some  specific  extent  around  the  federal 
enclave  (and  other  federal  properties),  thereby  likely 
affecting  parts  of  Virginia  and  Maryland,  while  possibly  not 
reaching  distant  areas  of  the  new  state.   Second,  this 
regulatory  approach  would  involve  a  continuing  exercise  of 
regulatory  power  under  the  Property  Clause,  which  would 
trigger  sharp  egual  footing  scrutiny  in  the  courts.— 

In  view  of  these  considerations,  we  do  not  recommend 
an  approach  based  on  the  Property  Clause  to  preserve  the 
spirit  of  the  1910  Act. 

(B)   War  Powers .   Because  security  interests  are 
sometimes  cited  as  a  basis  for  elements  of  the  present 
building  height  restriction,  arguably  Congress  could  regulate 
the  building  heights  of  the  new  state  on  these  grounds.   This 
approach  to  solving  our  problem  is  notional ly  attractive 
because  "security"  is  such  a  common  catch-all;  however,  it 
tends  to  fall  apart  on  close  examination.   Indeed,  we  believe 
that  using  Congress'  so-called  war  powers.  Article  I, 
Section  8,  Clauses  14  &  15,  in  conjunction  with  other 
Section  8  powers  (e.g. .  the  "general  welfare,"  "necessary  and 
proper"  powers),  to  Justify  a  continuing  height  restriction 
would  Involve  an  unprecedented  expansion  of  Congressional 


See  note  9,  above. 
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constitutional  authority  --  to  the  point  of  exercising 
permanent  police  powers  over  an  entire  state  --  on  a  rather 
implausible  basis. 

First,  any  logical  security-based  restriction  would 
radiate  symmetrically  around  all  the  key  federal  "flash 
points"  (e.g. .  the  military-political  "nerve  centers," 
including  the  White  House,  the  Capitol,  the  Supreme  Court,  the 
executive  and  legislative  office  buildings,  and  the  Navy  Yard, 
the  Naval  Observatory,  and  the  Naval  Security  Station),  which 
are  heavily  centered  to  the  South  along  the  Potomac.   There  is 
no  reasonable  basis  for  stopping  the  spread  of  the  "security 
zone"  at  the  Virginia  or  Maryland  borders .   To  argue  that  such 
regulatory  power  exists  at  present  under  the  Constitution 
implies  that,  today,  the  federal  government  could  legitimately 
impose  a  security-based  building  height  regulation  on  portions 
of  the  neighboring  states.—'   Although  it  has  yet  to  be 
tested,  that  position  would  almost  certainly  be  insupportable 
in  a  court. 

Second,  if  it  is  theoretically  problematic  to  limit 
rational  security  interests  to  the  new  state's  boundaries,  as 
a  factual  matter,  it  is  also  exceedingly  difficult  to 
articulate  any  security  interests  that  could  reasonably 


—    If  such  powers  did  exist,  we  could  conclude  that  Congress 
has  already  missed  several  inviting  occasions  to  exercise  them 
in  Rosslyn,  Pentagon  City,  Tyson's  Corner,  and  Silver  Spring. 
See  generally  U.S.  v.  County  Board  of  Arlington  Countv. 
487  F.  Supp.  137  (E.D.Va.  1979)  (U.S.  unsuccessfully  brought 
suit  to  prevent  construction  of  300-foot-high  office  buildings 
in  Rosslyn  on  a  common-law  nuisance  theory) . 

I 
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encompass  the  entire  territory  of  the  new  state.   Anti- 
terrorism precautions  as  to  vantages,  which  are  generally 
measurable  in  feet  or  yards,  have  considerable  plausibility 
near  the  obvious  "flash  points"  (especially  positions 
overlooking  the  White  House  and  the  Vice  President's  Official 
Residence),  but  virtually  none  in  Chillum  or  Chevy  Chase.   For 
example,  a  senior  U.S.  Secret  Service  official  has  testified 
before  the  D.C.  Zoning  Conunission  that  the  "sniper  threat  is 
very  real  today  ....   It  is  not  uncommon  to  find  persons 
with  the  ability  to  hit  the  intended  target  from  as  much  as 
1000  yards."—'   In  any  event,  the  proverbial  "line  of  fire" 
provides  a  spatially  limited  rationale  for  federally-imposed 
building  height  regulations. 

Finally,  this  regulatory  approach  shares  the 
Property  Clause's  weakness  of  employing  a  continuing 
regulatory  power  that  invites  sharp  challenge  under  the  equal 
footing  doctrine.—' 

(C)   Eminent  Domain  &  Scenic  Easement.   The  Fifth 
Amendment  of  the  U.S.  Constitution  contains  the  so-called 


— '    "Prepared  Statement  of  Deputy  Assistant  Director  Stephen 
J.  Harrison  Before  the  D.C.  Zoning  Commission,"  Public 
Hearing,  February  25,  1987  (citing  "the  specific  threat  posed 
by  high  rise  buildings"  surrounding  potential  areas  of  attack, 
Mr.  Harrison  testified  in  support  of  a  "federal  interest 
district  around  the  Naval  Observatory")  (in  mimeo) .  p.  4. 
Similar  considerations  have  been  heard  apropos  of  recent 
construction  projects  at  both  Metropolitan  Square,  overlooking 
the  White  House  grounds,  and  Market  Square  North,  adjacent  to 
the  J.  Edgar  Hoover  F.B.I,  building. 

—    See  note  9,  above. 


158 


-  13  - 
"eminent  domain"  or  "takings"  clause,  and  the  inherent  power 
it  gives  Congress  is  the  basis  of  our  proposed  solution.—' 

A  constitutionally  conservative  approach  to  amending 
H.R.  51  is  for  Congress  to  "take,"  and  then  to  reserve  to  the 
federal  domain,  just  enough  of  the  superjacent  property  rights 
in  the  space  above  the  current  federal  multi-tiered  maximums 
under  the  1910  Act.—'  Such  a  property  right  is  firmly 
established  in  law  and  known  as  a  "scenic  easement."   The 
condemnation,  or  taking,  of  a  scenic  easement  is  a  standard 
tool  of  preservationism,  intended  to  protect  sites  of  natural 
beauty  and  historic  buildings  and  vistas.—' 

Conceptually,  the  scenic  easement  approach  would 
abandon  entirely  the  regulatory  cast  of  the  1910  Act,  but 


— '    "[N]or  shall  private  property  be  taken  for  public  use 
without  just  compensation."   U.S.  Const,  amend.  V. 

—    The  1910  Act  generally  limits  building  height  to  adjacent 
street  width  plus  twenty  feet,  with  caps  of  90  feet  on 
"residence  streets,"  130  feet  on  "business  streets,"  and  160 
feet  along  a  special  stretch  of  Pennsylvania  Avenue,  N.W. 
D.C.  Code  S  5-405(a)-(c) . 

— '    See,  e.g. ,  Kamrowski  v.  Wisconsin.  142  N.W. 2d  793  (Wis. 
1966).   Our  neighboring  states  both  have  adopted  laws  to 
provide  for  the  condemnation  of  land  to  protect  and  preserve 
aesthetic  places  and  structures.   See  Va.  Code  Ann. 
§  10.1-201,  et  seq.  (1989);  see  also  Md.  Real  Property  Code 
Ann.  S  12-104 (e) -(g)  (1988).   The  federal  government,  too,  has 
often  used  its  power  of  condemnation  to  protect  historic  and 
natural  sites.   For  example,  in  Shoemaker  v.  U.S. .  147  U.S. 
282  (1893),  the  United  States  Supreme  Court  upheld  the 
acquisition  by  eminent  domain  of  land  for  Rock  Creek  Park  in 
Washington,  D.C.   More  recently,  the  federal  government 
acquired  land  by  eminent  domain  to  protect  the  vistas  around 
Manassas  National  Battlefield  Park.   Pub.  L.  No.  100-647,  tit. 
X,  Manassas  Battlefield  Park  Amendments  of  1988,  102  Stat. 
3810. 
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rescue  its  paramount  cityscape-preserving  effect.   Like  a 
mirror  image,  it  would  convert  the  current  federal  ceiling  of 
permissible  building  heights  into  a  floor  of  federal  space 
interests  in  the  air.   The  practical  effect  of  the  easement 
would  be  to  prevent  any  encroachment  by  physical  structures 
into  the  space  above  the  present  celling,  with  limited 
permissible  exceptions  for  certain  architectural 
embellishments  (domes,  spires,  minarets),  service  units 
(elevator  and  ventilator  shafts,  chimneys,  smokestacks)  atop 
buildings,  and  large  antennae. 

This  property-based  approach  would  pass  the  equal 
footing  test  discussed  above,  because  it  would  not  impinge 
upon  the  new  state's  political  or  sovereign  integrity,  and 
because  it  invokes  Congress'  well  settled  power  of  eminent 
domain  over  real  property.   A  scenic  easement  is  a  severable 
property  right  --  it  can  be  withdrawn  from  the  traditional 
"bundle"  of  property  rights  --  and  taken  by  condemnation  by 
Congress,  in  principle  even  after  statehood.—'  As  we  have 


19/ 

—    Superadjacent  ("air")  property  rights,  i.e..  those 
estates  above  the  surface  estate,  were  traditionally  thought 
to  reach  to  the  heavens.   However,  the  modern  view  is  that  the 
United  States  has  sovereignty  over  the  "navigable  airways," 
much  as  it  does  over  the  navigable  waterways.   See,  e.g. . 
United  States  v.  Causby,  328  U.S.  256,  1065  (1946);  Palisades 
Citizens  Assoc,  Inc.  v.  C.A.B.  ,  420  F.2d  188,  192  (D.C.  Cir. 
1969).   Typically,  the  federal  property  interest  in  the 
navigable  airways  commences  at  or  above  500  feet.   In 
principle,  the  federal  government  could  protect  the  Washington 
skyline  by  taking  all  of  the  air  rights  above  the  present 
height  limitation.   A  scenic  easement,  however,  works  a  lesser 
intrusion,  inter  alia,  because  the  right  of  exclusion  is 
preserved  for  the  surface  estate  owner.   Cf .  St.  Genevieve  Gas 

(continued. . . ) 
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seen  above.  Congress  has  regularly  reserved  estates  in  the 
enabling  acts  of  incoming  states. 

The  two  integral  elements  of  a  constitutionally 
valid  taking  by  eminent  domain  are  (1)  that  the  taking  must  be 
for  a  "public  use,"  and  (2)  that  the  property  owner  must  be 
"justly  compensated"  for  the  taken  property  interests.   Both 
prongs  of  the  constitutional  test  would  be  satisfied  here. 

The  public  use  standard  has  been  reduced  to  a 
nominal  standard  in  Supreme  Court  jurisprudence.   See  Hawaii 
Housing  Authority  v.  Midkiff .  467  U.S.  229  (1984).   At  any 
rate,  in  this  case,  the  true  "public"  purpose  of  the  taking 
would  be  beyond  peradventure  because  the  beneficial  owner  of 
the  scenic  easement  would  be  the  public,  and  because  Congress 
can  articulate  a  cogent  public  purpose,  namely,  preservation 
of  the  unique  and  important  urban  features  and  scenic  vistas 
surrounding  the  Nation's  Capital  and  the  protection  of  other 
federal  interests.—'  The  protection  of  certain  security 


—'(. . .continued) 


Co.  V.  Tennessee  Valley  Authority.  747  F.2d  1411  (11th  Cir. 
1984). 

— '    In  Berman  v.  Parker.  348  U.S.  26  (1954),  the  Supreme 
Court,  while  affirming  the  power  of  Congress  to  take  by 
eminent  domain  private  property  in  the  District  of  Columbia 
pursuant  to  the  District  of  Columbia  Redevelopment  Act  of 
1945,  explicitly  endorsed  the  notion  that  aesthetic 
considerations  serve  a  public  purpose.   The  Berman  court 
stated  that: 

[t]he  concept  of  the  public  welfare  is  broad  and 
inclusive  .  .  .  the  values  it  represents  are 
spiritual  as  well  as  physical,  aesthetic  as  well  as 
monetary.   It  is  within  the  power  of  the  legislature 

(continued. . 
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interests,  discussed  above,  and  general  welfare  considerations 
(like  minimizing  traffic  density,  the  protection  of  national 
parks  and  picturesque  treelines)  are  clear  and  complementary 
purposes  as  well. 

Furthermore,  no  substantive  compensation  would  be 
required,  because  in  this  instance,  no  compensation  would  be 
"just  compensation"  under  the  controlling  caselaw.—   Where, 
as  here,  an  easement  is  taken  by  eminent  domain  from  a 
property  owner's  estate,  the  owner  is  entitled  to  damages 
equal  to  the  difference  in  market  value  of  the  land  free  of 
the  easement  and  the  market  value  as  burdened  with  the 
easement  which  has  been  imposed.   Nichols,  The  Law  of  Eminent 
Domain.  S  12D.02[2]  (1989  Supp. ) .   Market  value,  or  the 
diminution  thereof,  is  determined  by  reference  to  the  highest 
potential  use  of  the  condemned  property.   U.S.  v.  1.108  Acres 
of  Land.  204  F.  Supp.  737,  739  (E.D.N.Y.  1962),  citing  U.S.  v. 
Meadow  Brook  Club,  259  F.2d  41,  cert,  denied,  358  U.S.  921 


— '( . . .continued) 


to  determine  that  the  community  shall  be  beautiful 
as  well  as  healthy,  spacious  as  well  as  clean,  well- 
balanced  as  well  as  carefully  patrolled  ....  If 
those  who  govern  the  District  of  Columbia  decide 
that  the  Nation's  Capital  should  be  beautiful  as 
well  as  sanitary,  there  is  nothing  in  the  Fifth 
Amendment  that  stands  in  the  way. 

Id.  at  33.   See  Kamrowskl ,  supra.  142  N.W.2d  793. 

—'        However,  if  the  matter  of  compensation  became  the  subject 
of  a  lawsuit,  a  court  may  award  the  property  owner  nominal 
damages  (I.e. .  some  amount  between  five  cents  and  a  dollar)  in 
recognition  of  the  fact  that  the  owner  has  lost  an 
identifiable,  albeit  nugatory  property  right. 
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(1958);  see  also  Lucas  v.  South  Carolina  Coastal  Council.  

U.S.  ,  112  S.  Ct.  2886,  2900-01  (1992).   In  this  instance, 

the  highest  potential  use  value  of  the  property  encompassed  by 
the  proposed  scenic  easement,  or  the  diminution  of  the  value 
of  the  remaining  estate,  would  be  zero. 

This  is  so  because  District  property  owners 
currently  have  no  right  to  exceed  the  building  height 
restriction  under  the  1910  Act,  the  unavoidable  consequence  of 
which  is  that  the  condemned  space  has  no  use  value  to  them. 
Affected  property  owners  would  be  unable  to  demonstrate  a 
"reasonable  probability"  that  the  height  restriction  would  be 
modified  or  a  variance  granted  in  the  near  future,—'  because 
the  status  quo  has  been  maintained  for  over  ninety  years  by 
the  same  sovereign,  this  Congress. 

Furthermore,  the  taking  of  a  scenic  easement  would 
not  be  compensable  for  the  same  reasons  that  height 
restrictions  themselves  generally  are  not  compensable  takings, 
namely,  such  impositions  on  property  apply  evenly  to  all 
property  owners,  do  not  preclude  full  beneficial  use  of  the 
underlying  property,  and  Indeed  work  to  the  benefit  of 
subjacent  owners,  who  are  after  all  each  other's  neighbors. 
See  Penn  Central  Transportation  Co.  v.  City  of  New  York.  438 
U.S.  104  (1978). 


— '    See  U.S.  V.  27.93  Acres  of  Land.  924  F.2d  506,  514-15  (3d 
Clr.  1991);  see  also  U.S.  v.  50.822  Acres  of  Land  in  Nueces 
County.  Texas.  950  F.2d  1165,  1168-69  (5th  Cir.  1992). 
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As  a  technical  drafting  matter,  a  scenic  easement 
mirroring  the  effect  of  the  1910  Act  is  not  a  complicated 
task.   It  is  only  important  to  underscore  that  the  easement  is 
in  the  nature  of  a  property  right  and,  therefore,  the 
regulatory  language  of  the  1910  Act  would  not  serve  as  a 
proper  basis  for  the  drafting  of  such  an  amendment.   The 
1910  Act  would  be  effectively  superseded  by,  first,  the  taking 
and  then  the  reservation  of  a  traditional  scenic  easement.— 
5.    Conclusion 

Based  on  our  examination  of  the  relevant  law,  we 
conclude  that  amendment  of  H.R.  51  to  provide  for  the  taking 
of  an  easement  for  the  preservation  of  scenic  vistas  is, 
constitutionally,  the  soundest  approach  to  protecting  the 
federal  interests  around  the  Nation's  Capital  once  the  fifty- 
first  state  is  admitted  to  the  union. 


Charles  A.  Horsky 
Mark  C.  Medish 
Mark  P.  Jacobsen 


— '   The  relative  timing  of  the  taking  of  the  scenic  easement 
and  the  reservation  of  that  property  interest  to  the  federal 
government  is  important  and  logically  obvious:   Congress 
cannot  reserve  what  it  does  not  already  possess.   Therefore, 
the  taking  should  take  place  at  a  definite  time  prior  to  the 
reservation. 
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EXECUTIVE  SUMMARY  OF  THE  TESTIMONY  OF  MARK  C.  MEDISH,  ESQ. 
IN  SUPPORT  OF  AN  AMENDMENT  OF  H.R.  51  FOR 
THE  PRESERVATION  OF  SCENIC  VISTAS 

BEFORE  THE  SUBCOMMITTEE  ON  THE  JUDICIARY  AND  EDUCATION  OF  THE 
COMMITTEE  ON  THE  DISTRICT  OF  COLUMBIA 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 
ONE  HUNDRED  THIRD  CONGRESS 

JULY  28,  1993 


As  a  proud  native  and  resident  of  what  may  become 
the  fifty-first  state  of  the  Union,  I  am  pleased  to  have  this 
opportunity  to  testify  about  H.R.  51  before  the  Subcommittee. 
I  eun  a  member  of  the  Bar  of  the  District  of  Columbia  and  an 
attorney  with  the  firm  of  Covington  &  Burling.   I  am  joined 
today  by  my  colleague  Mark  P.  Jacobsen,  of  the  same  firm.   We 
are  here  in  behalf  of  the  Leadership  Conference  on  Civil 
Rights. 

H.R.  51,  the  "New  Columbia  Admission  Act,"  accords 
the  citizens  of  this  District  the  last  full  measure  of 
democracy,  the  birth  right  of  all  Americans.   At  the  same 
time,  the  bill  wisely  seeks  to  preserve  and  protect  the  unique 
built  and  natural  environment  of  this  territory,  which  is  also 
the  cradle  of  our  national  government. 

In  specific,  H.R.  51  tries  to  preserve  in  perpetuity 
the  historic  and  picturesque  skyline  of  Washington,  its  scenic 
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vistas  and  monumental  cityscape,  which  have  been  so  central  to 
the  idea  of  Washington  from  the  days  of  the  Founding  Fathers. 
It  would  do  so  by  continuing  to  preclude,  as  a  matter  of 
federal  law,  the  erection  or  elevation  of  buildings  that  would 
upset  the  centuries-long,  nurtured  proportions  of  the  physical 
environment  of  Washington. 

The  uniqueness  of  Washington's  skyline  and  cityscape 
is  often  described  by  reference  to  its  "horizontality. "  Among 
metropolitan  areas,  Washington  is  to  horizontality  what  New 
York  is  to  verticality.   This  character  is  no  accident.   As 
the  1878  official  D.C.  planning  report  put  it,  "The  beauty  of 
the  city  of  Washington  arises  from  the  fact  that  it  has  not  -- 
like  most  other  cities  —  grown  up  haphazard,  but  in 
accordance  with  a  well-matured  plan  framed  in  advance  and 
uniformily  adhered  to  for  the  general  good  without  regard  to 
particular  interest." 

Indeed,  the  authoritative  plans  of  Washington,  from 
the  L' Enfant  Plan  of  1791  which  was  endorsed  by  George 
Washington  and  Thomas  Jefferson  to  the  McMillan  Plan  of  1901- 
02  and  the  contemporary  Comprehensive  Plan,  the  "careful 
dialog  between  space  and  structure"  has  been  of  primary 
concern. 

L' Enfant 's  Plan  did  not  specify  general  building 
height  limits,  chiefly  because  the  technology  of  that  day  did 
not  occasion  the  concern.   Nevertheless,  it  is  clear  that 
L' Enfant  was  preoccupied  with  the  aesthetic  proportionality 
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between  open  spaces  and  structures,  especially  monumental  and 
other  public  buildings.   Therefore,  he  deliberately  provided 
for  varying  street  widths  in  relation  to  a  street's  location 
in  the  overall  plan.   It  is  no  accident  that  the  measuring 
stick  for  the  regime  of  building  height  limits  imposed  by  the 
Acts  of  1899  and  1910  was  nearly  precisely  the  scheme  of 
street  widths  embodied  in  the  L' Enfant  Plan.   Thus,  the  rule 
of  thumb  has  been  that  a  building's  height  may  not  exceed  the 
width  of  its  widest  fronting  street  (plus  twenty  feet),  with 
caps  of  90  feet,  130  feet,  and  160  feet  in  certain  places. 
(Please  refer  to  subsections  405(a),  (b),  and  (c)  of  the  1910 
Act,  contained  in  Title  5  of  the  D.C.  Code.) 

The  result  for  Washington  is  best  understood  by 
experiencing  it.   Horizontal  Washington  has  a  distinctive 
roominess,  filled  with  direct  light  and  fresh  air  by 
comparison  with  taller,  darker,  more  crowded  cities.   The  eye 
readily  catches  the  specialness  of  our  cityscape,  even  if  it 
mistakenly  and  blissfully  takes  it  for  granted.   The 
monumental  vistas,  the  spectacular  axial  views  along  special 
streets  and  avenues,  the  green  skyline  of  this  garden  city- 
state,  and  our  very  sense  of  place  in  every  corner  of  it  are 
all  the  result  of  wise  planning  in  the  national  capital  area 
over  the  past  two  hundred  years.   A  first  principle  of  that 
planning,  which  mixes  art  and  science,  has  been  the  importance 
of  limiting  building  heights. 
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H.R.  51  presupposes  that  it  is  an  important  national 
and  federal  interest  to  preserve  the  unique  and  historic 
horizontality  of  Washington,  even  after  the  fifty-first  state 
is  admitted.   The  legal  question  arises  of  how  best  to  achieve 
this  noble  preservationist  goal  of  H.R.  51.   The  question  is 
imminently  answerable. 

In  the  next  few  minutes,  I  will  discuss  critically 
H.R.  51 's  current  provision  on  height  which  attempts  to 
protect  Washington's  horizontality  by  maintaining  the  1910 
Act,  but  which  also  raises  a  fundamental  constitutional 
problem.   I  will  consider  aloud  several  alternative  approaches 
and  conclude  by  explaining  what  we  believe  is  the  legally 
sound  and  best  practical  solution. 

Section  5(e)  of  the  current  bill  is  basically  a 
promise  from  the  incoming  state  of  New  Columbia  to  Congress 
that  New  Columbia  will  never  amend  the  provision  of  its  state 
constitution  that  protects  the  statutory  building  height 
limitations  from  legislative  repeal.   The  goal  of  H.R.  51  is 
simply  to  stake  out  the  permanent  federal  interest  in 
preserving  the  scenic  nature  of  this  area,  and  to  put  that 
interest  beyond  the  reach  of  local  adjustment. 

The  problem  with  the  particular  approach  employed  in 
Section  5(e)  is  a  constitutional  one,  that  goes  by  the  name  of 
the  "equal  footing  doctrine."  The  equal  footing  doctrine  is 
part  of  elementary  Supreme  Court  jurisprudence  on  federalism, 
interpreting  Article  IV  of  the  U.S.  Constitution,  for  the 
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proposition  that  new  states  enter  and  coexist  in  the  Union  — 
these  United  States  --  on  an  equal  footing,  and  that  there  may 
be  no  "second-class"  states  from  the  standpoint  of  political 
sovereignty. 

The  doctrine  has  evolved  over  the  long  history  of 
newly  admitted  states.   Its  gravamen  is  that  Congress  cannot 
impose  on  a  new  state  as  a  binding  condition  of,  or  during, 
statehood  a  requirement  that  Congress  could  not  normally 
impose  on  any  existing  state  of  the  union  by  virtue  of  its 
(that  Is,  Congress')  identifiable  powers  under  the  U.S. 
Constitution.   Thus,  the  equal  footing  doctrine  serves  to 
maintain  the  federal  balance  of  power  originally  worked  out  by 
the  Framers . 

It  is  crucial  to  understand  that  the  equal  footing 
doctrine  is,  in  a  sense,  qualitative,  and  not  quantitative. 
The  doctrine  is  concerned  with  political  and  sovereign 
equality,  not  equality  of  dominion  or  other  physical 
attributes.   It  is  obvious  that  the  several  states 
constitutionally  can,  and  do,  vary  greatly  in  terms  of 
economic  resources,  population,  and  geography.   As  a  rule, 
terms  and  conditions  in  enabling  acts  that  affect  only 
quantitative  dimensions  of  a  new  state  are  valid  under  the 
equal  footing  doctrine.   Indeed,  states  like  Nevada  and  Alaska 
validly  entered  the  union  with  vast  portions  of  the  real 
property  within  their  boundaries  owned  by  the  federal 
government . 
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However,  the  current  provision  in  H.R.  51 
bootstrapping  the  1910  Act  through  the  nonamendability  of  New 
Columbia's  state  constitution  is  exactly  the  kind  of 
qualitative,  political  tampering  with  a  state's  sovereign 
political  sphere  which  the  equal  footing  doctrine  prohibits. 
Courts  would  most  likely  hold  this  approach  to  be  an 
unconstitutional  usurpation. 

To  pass  the  equal  footing  test,  we  need  to  identify 
specific  powers  of  Congress  within  the  U.S.  Constitution  and 
to  craft  a  framework  to  preserve  the  effect  of  the  1910  Act  on 
the  basis  of  the  best  suited  constitutional  power  (or  powers). 
H.R.  51  must  be  amended  accordingly.   Among  the  enumerated  and 
implied  powers  of  Congress,  there  are  several  candidates  for 
this  job,  including  both  certain  regulatory  and  certain 
property  powers . 

At  the  outset,  it  is  important  to  see  that  a  garden- 
variety  zoning  power  is  not  one  of  them.   Under  our  federal 
system  of  governance,  the  general  zoning  authority,  which  has 
customarily  been  used  to  restrict  building  height.  Is 
impliedly  reserved  to  the  states  and  municipalities.   Congress 
has  effective  zoning  powers  over  the  present  District,  as 
exemplified  by  the  1910  Act,  only  by  virtue  of  its  "plenary 
authority"  under  the  District  Clause  (Article  I,  Section  8, 
Clause  17),  but  of  course  that  Clause  would  have  much  reduced 
geographic  scope  after  statehood.   (Incidentally,  the 
geographic  scope  of  the  District  Clause  was  significantly 
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reduced  once  before  when  Alexandria  County  was  retroceded  to 
the  ConunonweaJ  th  of  Virginia  in  1846.) 

The  first  real  candidate  to  navigate  through  the 
equal  footing  test  is  the  U.S.  Constitution's  so-called 
Property  Clause,  found  in  Article  IV,  Section  3,  Clause  2, 
which  provides  that  Congress  can  "make  all  needful  rules  and 
regulations  respecting"  federal  properties.   The  question  is 
whether  this  power  could  reasonably  support  a  federal 
regulation  across  the  sixty-odd  square  miles  of  New  Columbia. 
We  believe  not. 

The  courts  have  never  specifically  considered 
whether  the  Property  Clause  could  have  the  huge 
extraterritorial  scope  that  this  approach  would  require.   The 
approved  extraterritorial  stretches  of  the  Property  Clause 
power  have  been  limited  to  the  regulation  of  activities 
Immediately  around  national  parks,  such  as  prohibiting  the 
building  of  fences  and  the  spraying  of  insecticide.   This 
narrowness  alone  is  a  strong  reason  for  doubting  the 
legitimacy  of  any  statewide  regulatory  imposition  by  Congress 
based  solely  on  the  Property  Clause  power. 

Furthermore,  it  would  be  difficult  to  articulate  the 
federal  interest  to  be  protected  in  a  way  that  would  not 
logically  reach  into  Maryland  and  Virginia.   Both  scenic  and 
security  interests,  which  would  presumably  radiate 
symmetrically  from  their  central  federal  points  of  reference, 
would  almost  inevitably  invade  those  states.   In  addition. 
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notwithstanding  the  name  "Property  Clause,"  this  is  a 
regulatory  approach.   As  such,  it  would  invite  sharp  and 
repeated  scrutiny  under  the  equal  footing  doctrine  because  it 
would  entail  an  ongoing  regulatory  imposition  upon  a  newly 
admitted  state,  as  opposed  to  a  fully  executed  condition 
precedent  to  admission. 

A  second  candidate  among  the  enumerated  powers  are 
the  so-called  "war  powers,"  found  in  Article  I,  Section  8, 
Clauses  14  &  15  of  the  U.S.  Constitution,  coupled  with  the 
omnibus  Section  8  powers  (which  include,  for  example,  the 
"general  welfare"  and  "necessary  and  proper"  powers).   As  a 
result  of  the  assassination  of  President  Kennedy  and  the 
recent  rise  of  terrorism  in  this  country,  security  interests 
are  often  cited  as  a  justification  for  certain  building  height 
restrictions. 

This  argument  makes  a  good  deal  of  sense  --  but  only 
to  a  point.   At  a  certain  radius  around  key  political  nerve 
centers,  like  the  White  House,  the  Naval  Observatory,  and  the 
Capitol,  Congress  has  a  valid  interest  in  restricting  vantage 
points.   The  Secret  Service  has  publicly  revealed  that  it 
considers  1,000  yards  to  be  within  the  line  of  fire  of  expert 
sharpshooters.   However,  it  is  more  difficult  coherently  to 
generalize  the  security  interest  as  to  building  heights  beyond 
that  limited  range. 

Furthermore,  the  war  powers  are  not  Intended  to  give 
Congress  virtual  police  powers  over  an  entire  state. 
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especially  when  there  is  no  declared  national  emergency. 
Another  reason  not  to  prefer  this  regulatory  approach  is  that, 
like  the  Property  Clause  approach  we  examined  first,  the  war 
powers  basis  would  involve  an  ongoing  condition  imposed  on 
statehood.   Security  interests  also  may  evolve,  leading  to 
modification  of  the  height  regulations,  in  turn  prompting 
renewed  court  challenges  on  equal  footing  (and  other)  grounds. 

There  is  a  third  constitutional  option,  which  does 
not  have  the  disadvantages  that  compel  us  to  reject  the  two 
regulatory  approaches.   The  Fifth  Amendment  contains  the  so- 
called  "eminent  domain"  or  "takings"  clause,  and  it  provides 
Congress  with  a  firm  basis  for  protecting  the  federal  interest 
in  the  height  limitation  without  running  afoul  of  the  equal 
footing  doctrine. 

Thus,  a  constitutionally  conservative  approach  to 
preserving  the  federal  interests  at  issue  is  for  Congress  to 
"take,"  and  then  to  reserve  to  the  federal  domain,  just  enough 
of  the  ( "superadjacent,"  as  courts  say)  property  rights  in  the 
space  above  the  current  federal  tiered  maximum  height  limits 
to  protect  those  interests.   This  "severable"  dimension  of  the 
property  right  is  known  as  an  "easement,"  and  more  precisely, 
as  a  "scenic  easement,"  because  it  is  intended  principally  to 
protect  aesthetic  and  historic  interests.   The  taking,  or 
condemnation,  of  a  scenic  easement  is  a  common  tool  of 
preservationism  at  both  federal  and  state  levels,  used  to 
protect  scenic  vistas  as  well  as  historic  buildings  and  sites. 
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Such  an  easement  would  pass  the  U.S.  Constitution's 
equal  footing  test  because  it  invokes  Congress'  well  settled 
power  of  eminent  domain  and  because  it  would  not  impinge  upon 
the  new  state's  political  or  sovereign  integrity,  as 
understood  in  the  controlling  caselaw.   Thus,  just  as 
territorial  property  rights,  including  severable  estates  like 
fishing  rights  in  Alaska  and  subterranean  water  rights  in 
Arizona,  were  reserved  to  the  federal  government  in  the  cases 
of  several  new  states,  so  too  here  would  a  small  fraction  of 
the  "superterranean, "  or  "superadjacent, "  real  property  of  the 
State  of  New  Columbia  be  reserved  to  the  federal  government. 

The  taking  also  must  be  constitutionally  valid  in 
its  own  right,  that  is,  under  the  Fifth  Amendment.   To  pass 
constitutional  muster  under  the  Fifth  Amendment,  a  taking  must 
be  for  a  "public  use,"  and  it  must  be  subject  to  the  "fair  and 
just  compensation"  of  the  property  owner.   Both  prongs  are 
plainly  satisfied  in  this  case. 

First,  it  is  beyond  question  that  this  scenic 
easement,  which  intends  to  preserve  the  unique  and  historic 
beauty  of  the  Washington  area  as  envisioned  by  the  Founding 
Fathers  and  the  L'Enfant  Plan,  would  be  for  a  "public  use."  In 
addition,  the  easement  would  seek  to  benefit  uniformily  the 
affected  private  interests,  that  is,  the  resident  landholders. 

Second,  "just  compensation"  for  this  taking  would  be 
zero  substantive  compensation.  This  is  so  because,  in  takings 
jurisprudence,  just  compensation  is  measured  as  the  "fair 
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market  value"  or  "potential  use  value"  or  "the  diminution  in 
value"  of  a  property  interest  at  the  time  of  the  taking.   In 
this  case,  the  scenic  easement  would  deprive  local  landowners 
of  no  usable  value  of  their  property  at  the  time  of  the 
taking,  because  the  current  height  restriction  already 
precludes  their  use  of  the  affected  space.   The  encumbrance  on 
local  land  titles  created  by  the  scenic  easement  would  be 
entirely  nugatory  and  nominal  at  most.   Moreover,  there  is  no 
reasonable  likelihood  of  changing  the  maximum  height  ceilings, 
or  securing  a  variance  of  them,  in  the  imminent  future.   Over 
the  years.  Congress  has  repeatedly  indicated  its  intention  to 
preserve  the  1910  Act  height  limits.   Indeed,  the  scenic 
easement  itself  would  count  as  further  evidence  of  Congress' 
unwavering,  permanent  intent  to  protect  the  unique 
horizontality  of  this  area. 

This  property-based  approach  would  mean  amending 
H.R.  51  to  include  the  taking  of  a  scenic  easement  that  would 
simply  mirror  in  terms  of  property  law  the  maximum  height 
limits  of  the  1910  Act.   The  easement  would  completely 
translate  the  current  regulatory  scheme  into  a  legally 
distinct  property  right,  and  thereby  also  preserve  the 
practical  effect  of  the  1910  Act  height  regime.  The  easement 
would  also  be  expressly  reserved  to  the  federal  government  in 
the  admission  act,  just  as  federal  property  interests  have 
been  reserved  in  many  previous  state  admission  acts. 
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Thus,  a  scenic  easement  for  the  preservation  of 
historic  vistas  would  be  a  legally  sound  and  conservative 
approach  to  protect  the  abiding  federal  Interest  In  the 
horlzontallty  of  this  area.   We  support  the  amendment  of  H.R. 
51  accordingly. 

Certain  technical  drafting  Issues  with  respect  to 
the  scenic  easement,  such  as  the  provision  for  "permissible 
encroachment"  by  architectural  embellishments  (like  spires, 
domes,  and  minarets),  by  service  units  (like  elevator  shafts 
and  chimneys),  by  antennae  and  by  existing  over-maximum 
structures  (like  the  legendary  Cairo  Building  completed  In 
1894),  can  readily  be  addressed  In  the  amendment.   We  would  be 
pleased  to  provide  further  opinion  or  testimony  on  such  points 
at  a  future  date. 
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Ms.  Norton.  I  want  to  thank  you,  Mr.  Medish  and  Mr.  Jacobsen, 
for  your  work  on  this  testimony.  It  is  brilliant  testimony.  Part  of 
it  might  even  be  considered  an  ode  to  the  city  itself. 

It  is  fascinating  as  well,  because  you  have  gone  through  a  num- 
ber of  options  and  chosen  what  you  call  the  constitutional  conserv- 
ative option,  the  scenic  preservation  option,  because  it  is  so  rich  in 
historical  precedent.  It  is  certainly  an  option  I  would  be  prepared 
to  embrace,  largely  because  I  agree  with  you  concerning  the  draw- 
backs of  a  regulatory  approach  which  would  involve  the  U.S.  Gov- 
ernment in  the  affairs  on  a  continuing  basis  perhaps  or  at  least  an 
episodic  basis  of  the  new  State. 

I  am  not  prepared,  just  for  the  record,  to  say  that  those  ap- 
proaches would  be  unconstitutional.  The  reason  I  am  not  prepared 
to  say  that  and  do  not  believe  that  you  have  said  that  nor  that  your 
testimony  indicates  that  is,  first  of  all,  because  we  are  talking 
about  a  unique  piece  of  property  of  the  Federal  Grovernment  that 
does  not  fit  even  remotely  or  mildly  any  existing  precedent.  There- 
fore, the  fact  that  the  Federal  property  clause,  article  IV,  section 
3,  clause  2,  has  not  been  used  to  reserve  heights  or  scenic  vistas 
in  similar  areas  does  not  make  it,  for  me,  an  impossibility. 

I  don't  believe  that  there  would  be  any  invasion  of  States,  except 
the  new  State,  any  more  than  we  might  see  now.  I  don't  believe 
it  is  a  wise  way  to  go,  but  I  must  say  that  I  think  that  the  interest 
of  the  United  States  in  preserving  a  vista  that  was  there  at  the  cre- 
ation is  so  overwhelming  that  a  court  at  least  would  be  hard  put, 
unless  presented  with  overwhelming,  irresistible  notions  of  uncon- 
stitutionality to,  for  example,  overturn  a  basis  that  depended  upon 
the  Federal  property  clause,  article  IV,  section  3,  clause  2. 

With  respect  to  the  war  powers — all  of  this  I  say  in  advance  of 
some  questions  I  would  like  to  ask  you  and  simply  to  reserve  these 
issues  for  the  record — traditionally  the  United  States  has  extraor- 
dinary latitude  as  to  its  war  powers.  The  fact  that  the  Secret  Serv- 
ice has  delineated  a  thousand  yards  speaks  to  its  concern  for 
sharpshooters,  not  to  war  powers,  a  concern  for  the  life  of  the 
President  of  the  United  States  and  other  Federal  officials. 

With  modern  war  technology,  it  is  perfectly  conceivable  to  me 
that  the  Congress  could  declare  whole  parts  not  only  of  New  Co- 
lumbia but  of  Maryland  and  Virginia  and  States  far  removed  under 
its  jurisdiction.  I  believe  that  the  United  States  could  take  whole 
States  back,  if  it  thought  it  were  in  danger,  for  the  purpose  of 
working  its  will  to  preserve  for  the  time  needed  to  do  so  the  United 
States  of  America.  If  the  Congress  can,  as  it  has  done,  as  your  tes- 
timony indicates,  prior  to  the  admission  of  States  like  Alaska,  pre- 
serve its  water  rights  or  its  subterranean  rights,  what  it  is  sajdng 
is,  "We  will  do  whatever  is  necessary  under  the  war  powers  to  pre- 
serve the  right  to  protect  the  United  States  of  America." 

Having  said  that,  and  only  for  the  reason  that  I  would  not  like 
others  to  read  your  testimony  when  they  have  not  you  before  them 
but  the  words  off  the  page,  having  said  that  only  because  I  believe 
there  are  a  number  of  ways,  some  more  controversial  than  others, 
some  far  less  desirable  than  others,  let  me  say  that  I  think  you 
have  found  an  extraordinarily  comfortable  way,  rich  in  precedent, 
to  do  what  I  think  the  United  States  would  want  to  do  and  the  peo- 
ple of  the  District  of  Columbia  would  want  to  have  done,  and  its 
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beauty  is  that  it  has  been  tested  constitutionally  before  under  cir- 
cumstances far  less  compelling  than  preserving  the  scenic  vistas  of 
what  would  have  been  at  one  time  the  Capital  City  of  the  United 
States. 

I  would  like  you  to  elaborate,  if  you  could,  on  how  a  scenic  ease- 
ment works  and  what  it  would  mean  for  property  owners  in  prac- 
tical terms.  For  example,  if  there  are  residents  of  Brookland  in 
ward  5  and  there  is  a  taking  by  the  United  States  to  preserve  the 
scenic  easement  that  would  extend  to  ward  5  and  beyond,  have  the 
residents  of  Brookland  and  other  parts  of  ward  5 — for  that  matter, 
the  District  of  Columbia — ^lost  anything  that  we  should  tell  them 
about  right  now  to  see  if  they  want  to  give  it  up? 

Mr.  Medish.  Thank  you. 

May  I  just  say  in  response  to  vour  earlier  comments  that  you  un- 
derstood us  exactly  right.  We  don't  argue  that  the  regulatory  ap- 
proaches under  a  property  clause  or  war  powers  are  unconstitu- 
tional. Congress  clearly  has  regulatory  powers  under  those  clauses, 
and  so  these  are  legitimate  candidates  for  a  solution  to  this  prob- 
lem. We  are  just  concerned  about  defining  the  Federal  interest  that 
those  powers  would  be  used  to  advance,  and  we  are  not  saying  it 
is  impossible  either;  we  agree.  I  mean  there  is  wiggle  room  there 
about  how  far  the  scope  around  Federal  nerve  centers  would  be 
and  so  forth.  Furthermore,  these  powers,  when  challenged  in 
courts,  are  usually  subject  only  to  mere  reasonableness  or  rational- 
ity tests. 

Ms.  Norton.  So  one  does  not  have  to  show  a  compelling  purpose. 

Mr.  Medish.  No,  it  is  not  a  very  high  standard  at  all.  So  that 
should  be  set  in  the  favor  of  those  approaches.  But  it  is  just  con- 
cern that  coherent  interests  be  articulated  on  the  record  if  those 
approaches  were  employed,  and,  of  course,  under  the  property 
clause  you  could  have  a  reduced  radius  limitation  that  would  be  en- 
tirely constitutional  possibly;  it  didn't  have  to  extend  throughout 
the  whole  State,  for  example. 

So  we  are  definitely  not  questioning  the  constitutionality  of  those 
approaches  in  the  abstract.  You  would  have  to  look  at  a  particular 
proposal. 

On  how  a  scenic  easement  works,  basically  it  would  preserve  the 
status  quo,  and  that  is  one  of  the  reasons  we  call  this  conservative. 
This  is  a  preservationist  measure.  It  would  simply  prevent  land- 
owners from  encroaching  into  the  space  of  the  easement  with  build- 
ings, which  would  accomplish  the  same  effect  as  the  1910  Act  but 
by  a  property  taking,  not  by  regulation,  and  that  is  a  key  legal  dis- 
tinction which  I  think  makes  this  approach  much  cleaner  constitu- 
tionally, shall  we  say — more  comfortable,  to  use  your  word. 

So  the  citizens  of  Brookland  would  not  be  adversely  affected;  they 
would  not  be  impacted;  nothing  would  change  for  them;  simply  the 
Federal  maximum  of  construction  would  be  preserved  through  the 
scenic  easement. 

Ms.  Norton.  Nothing  that  they  might  sell  afler  the  State  came 
into  existence,  such  as  air  rights,  which  can  prove  very  valuable, 
would  be  lost  that  might  have  been  there  if  the  Government  not 
undertook  the  taking? 

Mr.  Medish.  Exactly  right,  and  the  value  of  those  air  rights  has 
never  been  calculated  in  Washington  property  values,  because  ev- 
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eryone  knows  that  the  1910  Act  is  never  going  to  be  lifted,  it  is  just 
not  in  the  cards, 

Ms.  Norton.  This  is  important,  I  think,  for  us  to  elaborate  how 
vou  get  property  rights  in  the  first  place.  You  get  property  rights 
because  there  is  an  expectation  that  some  exchange  could  be  made, 
and  you  get  that,  of  course,  from  seeing  what  happened  before,  and 
so  nobody  in  his  right  mind  would  expect  that  the  1910  Act,  as  it 
is  now,  for  that  matter,  under  the  taking  would,  in  fact,  be  market- 
able, which  means  therefore  that  whoever  lives  beneath  the  air 
rights  has  nothing  of  value  to  sell.  Is  that  right? 

Mr.  Medish.  That  is  right,  and  I  would  emphasize  that  the  ease- 
ment takes  only  one  little  fraction  of  the  bundle  of  property  rights. 
There  is  a  common  first-year  law  school  metaphor  for  property 
rights,  and  that  is,  they  are  like  a  bundle  of  sticks  or  arrows  that 
can  be  differentiated,  and  when  you  take  property,  you  can  take 
just  a  sliver,  just  a  stick,  and  the  easement  is  beautiful  because  it 
takes  the  smallest  stick  possible,  which  is  simply  the  right  to  dis- 
pose of  your  property  by  building  into  it,  but  that  is  not  to  say  you 
don't  still  have  title  to  that  property. 

Ms.  Norton.  Do  you  have  title  to  that  property? 

Mr.  Medish.  You  do  have  title;  the  title  would  not  be  affected. 
It  is  just  like  a  right  of  way;  it  does  not  take  your  title  away.  An 
easement  is  just  like  a  right  of  way  when  a  power  line  is  put 
through;  your  title  to  the  property  isn't  gone,  it  is  simply  tnat 
someone  else  has  a  right  to  use  a  small  fraction  of  that  space  in 
a  certain  way  or  not  to  use  it.  This  is  a  negative  easement  really. 

Ms.  Norton.  So  the  homeowner  in  Brookland  owns  the  property 
right  except  for  the  easement  that  the  Government  has  taken? 

Mr.  Medish.  That  is  exactly  right.  That  is  exactly  right,  because 
property  rights,  property  interests,  include  the  right  to  occupation, 
the  right  to  use,  and  the  right  to  exclusion.  Your  right  to  exclude 
people  is  not  being  taken  away,  it  is  iust  that  the  Federal  Govern- 
ment is  now  excluding  a  whole  bunch  of  things,  but  you  still  can 
exclude  people  from  buzzing  around  in  your  air  space.  I  mean  this 
is  all  a  bit  hypothetical  or  speculative  or  imaginary,  but  the  point 
is,  this  is  a  minimal  imposition  on  property  interests  and  title. 

Ms.  Norton.  I  wonder  if  you  might  help  us  to  visualize  this  pros- 
pect by  describing  other  such  scenic  easements  either  by  specific 
existing  example  or  by  example  in  a  hypothetical. 

Mr.  Medish.  Well,  there  are  so  many  existing  examples.  The  tak- 
ing of  a  scenic  easement  is  just  a  standard  tool  of  preservationism 
throughout  the  country  especially  at  the  State  level  but  also  at  the 
Federal  level.  Both  our  neighboring  States  of  Virginia  and  Mary- 
land have  specific  statutory  enactments  that  give  agencies  the  au- 
thority to  take  easements  for  historic  preservation  of  natural  beau- 
ty around  rivers,  for  example,  around  mountains,  around  parks, 
around  historic  buildings,  around  battlefields.  There  have  been 
Federal  easements  aroimd  Civil  War  battlefields,  around  highways. 
I  think  in  California  Highway  No.  1,  which  was  originally  built  by 
Federal  funds,  was  subject  to  a  Federal  easement  which  the  State 
has  implemented  on  its  own.  I  know  the  State  of  Wisconsin  has  a 
highway  with  a  scenic  easement  above  it  and  around  it.  So  this  is 
a  very — this  is  sort  of  a  Hornbook.  This  is  hornbook  law;  this  is  a 
basic  tool  of  preservationists. 
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Ms.  Norton,  How  about  modifications  of  building  heights  such 
as  one  might  try  to  get  under  the  1910  Act?  Ceui  a  private  citizen 
seek  a  variance  today,  and  could  a  private  citizen  seek  a  variance 
after  this  taking? 

Mr.  Medish.  Yes,  a  private  citizen  can  seek  a  variance  today, 
and  he  or  she  would  be  very  unlikelv  to  get  much  headway  in  seek- 
ing that  variance.  I  think  there  have  only  been  three  or  four 
variances  granted  by  Congress  in  the  history  of  the  1910  Act.  One 
of  them  was  never  even  put  to  use.  It  was  for  the  so-called  Dean 
tract  of  land  on  which  the  Washington  Hilton  now  rests.  There  was 
supposed  to  be  a  Frank  Lloyd  Wright  building  on  that  location 
which  would  have  exceeded  the  meiximum,  but  that  building  never 
got  put  up. 

I  mean  you  will  find  in  the  statute  the  subsection  in  405  of  title 
V,  DC  Code,  the  very  few  variances  that  have  ever  been  granted — 
I  think  there  are  four  in  number — and,  of  course,  a  private  citizen 
could  seek  a  variance  in  the  case  of  the  scenic  easement  as  well, 
and  he  or  she  would  have  to  come  before  Congress,  before  this 
body,  so  the  same  sovereign  would  be  speaking.  The  same  sov- 
ereign that  has  imposed  the  1910  act  and  the  1899  act  before  that 
would  be  saying,  "Ugh-ugh,"  I  suppose. 

Ms.  Norton.  So  a  bill  would  have  to  be  put  in  by  a  Member  of 
Congress  then? 

Mr.  Medish.  Yes,  that  is  right. 

Ms.  Norton.  Does  that  happen  to  get  relief  from  scenic  ease- 
ments that  the  Congress  has  imposed  now? 

Mr.  Medish.  Well,  Congress  could  institute  any  arrangement  it 
sees  fit.  I  mean  you  could  delegate  the  authority  to  an  agency  much 
the  way  certain  zoning  questions,  planning  questions,  have  been 
delegated  to  the  authority  of  the  National  Capital  Planning  Com- 
mission or  the  Pennsylvania  Avenue  Development  Corporation  in  a 
certain  area  of  Washington. 

Ms.  Norton.  If  only  four 

Mr.  Medish.  Or  the  Zoning  Commission. 

Ms.  Norton.  Yes,  if  only  four  have  been  granted,  four  such  ex- 
ceptions to  the  Building  Act,  the  existing  Building  Act,  I  believe 
you  said  have  been  granted,  one  might  decide  one  didn't  need  a 
new  bureaucracy  to  deal  with  it,  and  one  might  even  entrust  the 
new  State  with  it  or,  there  being  so  few,  one  might  say,  "Look,  if 
you  want  to  do  it,  come  before  the  Congress  and  ask  us  to  do  it, 
because  we  are  not  going  to  do  it  very  often,"  so  put  the  burden 
entirely  on  the  person  to  seek  a  private  bill. 

Mr.  Medish.  From  the  history  of  the  1910  act,  one  can  sort  of 
say  beyond  any  doubt  that  presumptively  variances  are  never 
given.  I  mean  that  has  not  been  the  philosophy  of  the  act  or  of  Con- 
gn^ess  in  implementing  the  act. 

Ms.  Norton.  Thank  you  very  much. 

Other  questions,  please. 

Mr.  Anderson.  Thank  you.  Madam  Chair. 

I  would  like  to  begin  by  congratulating  both  of  you.  I  think  you 
have  isolated  a  very  thorny  constitutional  problem  and  given  some 
very  careful  thought  to  ways  of  getting  around  that  problem.  I  am 
still  looking  at  your  materials,  but  I  would  like  today  to  at  least 
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ask  you  a  few  questions  and  make  sure  that  it  is  clear  on  the 
record  kind  of  what  that  proposal  amounts  to. 

As  I  understand  your  testimony  here,  you  are  not  talking  about 
simply  a  Federal  interest  in  preserving  the  view  from  the  Capitol 
or  perhaps  ensuring  that  the  Washington  Monument  isn't 
overborne  by  competing  skyscrapers,  you  are  really  looking  at  the 
city  as  a  whole.  The  city  as  a  whole  really  is  sort  of  a  national 
treasure  that  should  be  preserved  pretty  much  in  the  state  it  is. 
You  use  phrases  like  "from  every  comer,"  "you  can  feel  the  spa- 
ciousness of  the  city."  Is  that  right?  Am  I  on  tne  right  track? 

Mr.  Medish.  Forgive  me.  Could  you  identify  yourself?  I  am  not 
familiar  with  you. 

Mr.  Anderson.  I  am  David  Anderson.  I  am  the  minority  chief 
counsel. 

Mr.  Medish.  Thzmk  you,  Mr.  Anderson. 

Our  presentation,  the  testimony  and  the  memorandum,  are  about 
preserving  the  height  restriction,  and  we  are  concerned  with  that 
dimension  of  the  Federal  interest.  The  argument  is  that  the  height 
limitation  has  contributed  to  the  special  character  of  Washington, 
the  things  we  talked  about  and  are  evident,  I  think,  from  wiese 
photographs — the  greenness,  the  horizontality,  the  fresh  air,  the 
light,  even  the  moderation  of  the  traffic  flows  by  comparison  with 
some  other  cities;  building  height  and  traffic  are  directly  correlated; 
the  higher  buildings  are,  the  more  traffic  you  have.  So  height  im- 
pacts on  a  lot  of  aspects  of  the  city.  The  most  obvious  ones  are  the 
visual  ones,  yes. 

Mr.  Anderson.  Good.  More  precisely  though,  you  say  at  one 
point  that  one  of  the  problems  with  the  property  clause  and  per- 
haps one  of  the  problems  with  the  national  security  rationale  is 
that  they  would  only  extend  circularly  from  Federal  points  of  ref- 
erence, and  I  take  it  your  point  is  really  to  preserve  the  beauty  of 
the  city  as  a  whole,  not  simply  as  it  might  be  viewed  from  the  Mall. 
Is  that  correct? 

Mr.  Medish.  My  starting  point  is  how  we  read  the  intent  of  the 
current  draft  of  H.R.  51,  and  that  seeks  to  preserve  the  effect 
across  the  whole  territory  that  is  now  known  as  the  District  of  Co- 
lumbia and  that  is  supposed  to  become  the  State  of  New  Columbia. 
That  is  the  goal,  to  preserve  it  statewide. 

Mr.  Anderson.  The  reason  I  bring  that  up  is  because  there  are 
a  lot  of  cities  in  this  country  that  really  are  national  treasures; 
very  beautiful.  San  Francisco  comes  to  mind,  my  home  town  of  Se- 
attle, and  many  other  cities.  Would  a  scenic  easement  be  a  means 
to  preserve  those  cities  from  future  development  and  preserve  their 
openness  and  natural  beauty? 

Mr.  Medish.  In  the  abstract,  of  course,  the  answer  is  yes.  In 
principle,  yes,  by  virtue  of  eminent  domain.  The  eminent  domain 
power  remains  in  sovereign  entities — namely,  the  Federal  Govern- 
ment and  the  various  States — and  the  States  can  even  delegate 
their  eminent  domain  powers  to  lower  levels. 

Mr.  Anderson.  The  Federal  Government  could  proceed  in  these 
cities  as  well,  could  it  not?  Would  there  not  be  a  national  interest 
there? 

Mr.  Medish.  I  like  Seattle.  I  am  not  in  a  good  enough  position — 
I  believe  it  is  a  national  treasure,  as  you  say,  but  I  just  don't  know 
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enough  about  it  to  comment  on  how  great  the  Federal  interest  is 
there.  But  the  point  is  that,  in  principle,  the  eminent  domain 
power  of  the  Federal  Government  is  there.  It  would  be  costly  in 
that  case. 

Mr.  Anderson.  I  would  like  to  get  to  that.  But  the  District  of  Co- 
lumbia, assuming  it  does  become  New  Columbia,  is  it  on  a  different 
footing  from  Seattle  or  the  State  of  Washington  with  respect  to  a 
Federal  interest  in  preserving  its  current  natural  splendor? 

Mr.  Medish.  No — well,  legally  it  is  on  the  same  footing. 

Mr.  Anderson.  So,  I  presume  if  we  could  proceed  with  a  scenic 
easement  over  New  Columbia 

Ms.  Norton.  Excuse  me.  Would  the  gentleman  yield? 

Legally  is  it  on  the  same  footing?  Seattle  was  never  the  seat  of 
government  and  a  planned  city  for  that  purpose.  The  Federal  Gov- 
ernment never  had  plenary  power  over  Seattle  in  order  to  maintain 
it  in  the  way  Congp^ess  desired.  I  thought  the  District  was  indeed 
unique  in  that  and  a  number  of  other  senses. 

Mr.  Anderson.  At  one  time  Seattle  was  part  of  a  Federal  terri- 
tory under  plenary  Federal  power. 

Ms.  Norton.  Yes,  but  so  was  the  entire  United  States  except  for 
the  13  colonies. 

Mr.  Anderson.  In  any  event 

Mr.  Medish.  I  answered  the  question  I  thought  ^ou  were  asking, 
whether  the  new  State,  the  State  of  New  Columbia,  and  the  State 
of  Washington  would  be  on  an  equal  footing,  and  the  answer  is  le- 
gally yes.  That  is  the  whole  point  of  the  equal  footing  test.  The 
State  would  not  be  on  the  same  footing  as  any  city  in  any  other 
State. 

Mr.  Anderson.  Theoretically,  would  you  say  the  Federal  Govern- 
ment could  proceed  through  eminent  domain  to  take  a  scenic  ease- 
ment in  Seattle?  That  is  really  mv  question. 

Mr.  Medish.  Theoretically,  could  the  Federal  Grovemment? 

Mr.  Anderson.  Yes,  on  tne  same  rationale  you  have  identified 
here  today. 

Mr.  Medish.  There  would  be  some  problems  with  that  because 
there  would  be  some  State  public  lands  there  already,  so  you  get 
into  a  kind  of  hairy  area  of  how  the  Federal  Government  can  take 
State-owned  public  lands  or  public  property  rights.  But  in  the  ab- 
stract the  answer  is  yes,  the  eminent  domain  power  would  reach 
that.  The  question  is  the  compensability  of  the  taking  really. 

Mr.  Anderson.  That  is  my  next  question.  Supposing  we  took  a 
scenic — and  by  we  I  mean  the  Federal  Government — took  a  scenic 
easement  over  Seattle  that  conformed  to  current  zoning  restrictions 
in  Seattle.  Would  that  easement  be  compensable?  Would  the  prop- 
erty owners  of  Seattle  have  lost  anything? 

Mr.  Medish.  The  property  owners  of  Seattle,  I  would  argue,  had 
not  lost  anything.  They  could  try  to  make  an  argument  that  some 
variance — I  mean  I  don't  know  what  the  variance  history  in  Seattle 
is.  That  is  what  the  issue  is.  A  court  will  look  at  the  actual  history 
of  the  city  and  see,  well,  how  easy  is  it  to  get  variances  from  these 
various  regulations,  and  the  point  is  that  the  property  owner  is 
held  to  a  very  high  standard.  In  the  language  of  the  courts,  he 
must  show  a  likelmood  of  securing  a  variance  in  the  imminent  fu- 
ture. Now  that  is  something  that  can  vary  from  place  to  place,  and 
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what  we  have  argued  is  that  in  the  case  of  the  1910  Act  and  this 
jurisdiction,  we  can  say  very  firmly  that  the  odds  of  securing  a 
variance  are  negligible. 

Mr.  Anderson.  Then  I  take  it  the  Federal  Government,  under 
your  theory,  could  proceed  to  take  scenic  easements  over  manv 
cities  in  this  country  and  potentially  not  have  to  compensate  land- 
owners. Is  that  correct? 

Mr.  Medish.  Remember  that  there  is  a  public  purpose  test  here 
to  begin  with,  so  you  would  have  to  define  what  the  Federal  inter- 
est is,  the  national  interest,  and  I  would  say  to  you  that  there  are 
very  few  cities  that  have  the  kind  of  national  interest  that  this  ter- 
ritory has.  So  even  though  the  public  purpose  test  is  not  a  very 
strong  one,  in  the  case  of  most  cities  I  don't  think  even  that  test 
could  be  met. 

Mr.  Anderson.  But  you  have  said  that  the  interest  here  is  the 
scenic  beauty  of  the  city  in  the  four  comers  of  the  city.  Seattle  has 
a  lot  of  scenic  beauty,  so  does  San  Francisco,  and  I  think  you  could 
make  the  argument  for  San  Diego  or 

Mr.  Medish.  If  I  may  interrupt,  I  said  we  get  our  sense  of  place 
standing  in  the  four  comers  of  the  city.  I  did  not  define  the  Federal 
interest  as  being  something  in  the  four  corners.  But  go  ahead. 

Mr.  Anderson.  The  reason  you  reject  the  property  clause  and 
the  reason  you  reject  the  national  security  clause  is  because  it  is 
not  a  firm  ground  to  reach  the  four  corners  of  the  city. 

Mr.  Medish.  If  that  is  what  you  mean  by  the  four  comers. 

Mr.  Anderson.  Well,  the  entire  territory,  and  I  assume  the  rea- 
son for  that  is  that  you  are  trying  to  not  merely  protect  the  White 
House  or  the  Washington  Monument  but  the  city  as  a  whole  and 
that  it  is  the  scenic  nature  of  the  city  as  a  whole — ^that  a  Federal 
interest  exists  in  preserving  the  scenic  nature  of  the  city  as  a 
whole,  not  simply  as  it  relates  to  a  few  monuments. 

Mr.  Medish.  No,  I  don't  have  to  go  that  far.  It  is  attempting  to 
preserve  vistas  around  these  key  national  Federal  monuments,  and 
to  do  so  requires  an  easement  across  the  whole  territory. 

Mr.  Anderson.  Why? 

Mr.  Medish.  Precisely  because  of  what  is  so  evident  from  the 
photographs  I  have  distributed  to  you  today.  If  one  were  to  allow 
high-rises  around  the  Florida  Avenue  escarpment,  the  monumental 
vistas  of  Washington  would  be  destroyed;  they  would  be  reduced  to 
a  meaningless  core.  The  whole  purpose  of  the  L'Enfant  Plan  would 
be  defeated.  No  other  city  that  I  know  of  had  a  L'Enfant  Plan  at 
its  root.  Those  are  the  Federal  interests  that  we  are  trying  to  pro- 
tect here. 

Mr.  Anderson.  Well,  then,  doesn't  that  Federal  interest  also  ex- 
tend into  Maryland  and  Virginia? 

Ms.  Norton.  Would  the  gentleman  yield  on  that? 

Mr.  Anderson.  Certainly. 

Ms.  Norton.  Because  I  do  think  that  here  there  is  what  there 
would  not  be  in  any  other  city  and  a  point  that  Maryland  and  Vir- 
ginia prove,  that  the  scenic  vista  has  been  historically  defined  here. 
If  it  had  been  defined  in  a  wav  that  encompassed  less  territory, 
that  would  be  one  thing.  It  has  been  defined  in  this  particular  way 
for  a  very  long  time,  so  that  anyone  coming  after  who  now  says  the 
scenic  vista  snail  be  a  less  inclusive  territory  has  the  burden  of 
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demonstrating  how  he  arrives  at  that  territory,  whereas  those  who 
describe  the  four  comers  of  the  present  city  have  as  authority  that 
is  what  indeed  it  has  been  and  what  it  has  felt  was  necessary  in 
history  to  protect  the  scenic  vistas  from  the  central  monuments 
out. 

Mr.  Medish.  Madam  Chairman,  may  I  just  add  another  impor- 
tant component.  I  think  what  you  said  is  exactly  right,  but  we 
should  also  not  lose  sight  of  the  uniqueness  of  the  District  at 
present  legally.  This  is  like  a  territory,  a  federally  governed  terri- 
tory, and  it  is  that  status  that  is  relevant  to  the  taking.  What  the 
Federal  Government  can  do  here  is  unique  at  this  time  in  U.S.  his- 
tory because  it  does  it  by  virtue  of  its  plenary  powers  over  this  ter- 
ritory in  addition  to  its  eminent  domain  power.  So  the  Federal  (Gov- 
ernment, Congress,  is  in  a  very  different  position  in  terms  of  pow- 
ers with  respect  to  the  District  from  its  position  with  respect  to  Se- 
attle or  Toledo  or  Phoenix,  which  are  all  nice  cities. 

Mr.  Anderson.  It  won't  be  once  the  District  becomes  a  State, 
and  Federal  interest  would  have  to  continue  through  that,  would 
it  not? 

Mr.  Medish.  No,  no.  The  Federal  interest,  the  public  purpose,  is 
evaluated  at  the  time  of  the  taking,  just  like  the  compensation 
issue.  You  must  separate  the  taking  issue  under  the  5th  amend- 
ment from  the  equal  footing  issue.  A  taking  is  a  one-shot  thing. 

Ms.  Norton.  When  would  the  taking  take  place? 

Mr.  Medish.  The  taking  would  clearly  take  place  before  the  res- 
ervation and  before  statehood,  and  the  validity,  the  constitutional 
legitimacy  of  the  taking,  is  measured  at  the  time  of  the  taking. 
That  is  the  relevant  context. 

Ms.  Norton.  So  the  taking  is  taken — again,  if  the  gentleman 
would  yield;  I  don't  mean  to  interrupt — ^the  taking  occurs  before  the 
new  State  ripens  and  while  the  United  States  has  plenary  powers 
over  the  territory  involved. 

Mr.  Medish.  Yes,  Madam  Chairman;  that  is  what  we  would  pro- 
pose. I  mean  you  could  try  to  take  any  time  you  wanted,  but  that 
would  be  the  best  way  to  do  it.  Once  statehood  had  reached  the 
point  of  no  return,  once  it  was  certain  that  statehood  was  eminent, 
say,  pending  Presidential  proclamation,  the  taking  would  then  take 
place,  but  the  relevant  legal  context  would  still  be  tJie  District 
clause  and  Congress'  power  over  this  dominion. 

Mr.  Anderson.  Well,  is  it  required  that  the  taking  take  place  be- 
fore statehood? 

Mr.  Medish.  Does  who  require? 

Mr.  Anderson.  Does  the  Constitution  reqmre  it? 

Mr.  Medlsh.  No.  I  mean  this  is  a  question  of  how  to  draft  the 
amendment.  The  question  of  timing  is  up  to  yoii,  and  the  point  is 
to  effect  the  taking  before  statehood. 

Mr.  Anderson.  But  you  could  make  the  taking  after  statehood 
as  well? 

Mr.  Medish.  Yes;  eminent  domain  powers  are  always  enjoyed  by 
the  Federal  Government.  The  only  requirements  are  public  pur- 
pose, the  first  prong,  and  just  compensation,  the  second  prong. 

Mr.  Anderson.  So  the  public  purpose  would  exist  regardless  of 
whether  the  District  is  the  District  or  the  State  of  New  Columbia. 
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Mr,  Medish.  It  would,  but  we  don't  have  to  go  that  far.  We  just 
have  to  evaluate  the  legitimacy  of  the  taking  at  the  time  of  the  tak- 
ing and  then  reserve  that  property  to  the  Federal  Government,  just 
the  way  Yosemite  Park  or  all  the  great  national  parks  were  re- 
served to  the  Federal  Government  in  the  previous  State 

Mr.  Anderson.  Which  then  leads  me  back  to  my  original  conten- 
tion that,  under  your  theory,  we  could  proceed  in  the  same  way  in 
Seattle  or  San  Francisco. 

Mr.  Medish.  No,  we  couldn't;  because  Seattle  is  now  within  a 
full-fledged  State. 

Mr.  Anderson.  Where  was  Yosemite  Park? 

Mr.  Medish.  They  were  within  territories,  and  the  Federal  Gov- 
ernment announced,  "We  own  this  land,  and  we  reserve  it,"  done, 
once  and  for  all,  and  that  passes  the  equal  footing  test. 

Mr.  Anderson.  Eminent  domain  then  would  not  apply;  we  could 
not  make  a  Federal  park  in  Wyoming  today  through  eminent  do- 
main? 

Mr.  Medish.  Of  course  you  could.  It  would  just  be  a  question  of 
money.  But  this  is  a  very  distinct  and  unique  situation. 

Mr.  Anderson.  Let  me  move  on  to  another  topic.  You  did  a  very 
careful  analysis,  I  thought,  on  the  property  clause  and  on  the  na- 
tional security  aspects  of  this.  You  did  not  engage  in  much  analysis 
on  the  District  clause.  You  don't  see  the  District  clause  as  a  source 
of  authority  for  doing  this  after  statehood  or  for  a  regulatory  pres- 
ervation of  building  heights? 

Mr.  Medish.  It  would  be.  I  think  the  District  clause,  in  conjunc- 
tion with  the  property  clause — I  mean  you  could  bundle  these  pow- 
ers up  and  make  a  pretty  good  argument  too.  We  do  deal  with  it 
in  brief  in  our  supporting  memorandum,  this  question  you  have 
asked. 

The  point  is  that  the  geographic  scope  of  the  District  clause 
would  be  so  reduced  to  the  National  Capital  service  area  under 
H.R.  51's  scheme. 

Mr.  Anderson.  That  it 

Mr.  Medish.  Well,  that  it  would  be  more  limited.  It  would  be 
harder  to  make  out  the  argument,  but  not  impossible,  and,  again, 
it  would  be  held  up  to  a  mere  reasonableness  test  in  the  courts 
probably.  It  is  just  that  the  scenic  easement  is  an  approach  without 
risk,  whereas  these  others  would  be  subject  to  stronger  court  chal- 
lenge, and,  mind  you,  a  lot  of  this  stuff  is  going  to  get  challenged 
because  Americans  believe  it  is  their  natural  duty  to  sue  people 
and  the  Government  in  court;  that  is  one  of  our  birthrights  too. 

Mr,  Anderson,  Let  me  move  on  to  the  question  of  compensation 
under  your  plan.  If  the  Federal  Government  at  some  point  had  ac- 
knowledged that  the  air  space  had  value,  would  that  change  your 
analysis? 

Mr.  Medish.  Which  air  space? 

Mr.  Anderson.  The  space  that  is  being  taken  through  the  ease- 
ment— that  is,  that  the  use  of  that  space  was  of  value. 

Mr.  Medish.  I  think  you  really  ought  to  be  more  specific, 

Ms,  Norton,  Could  you  clarify  the  question?  You  mean  when  it 
set  up  the  city,  if  it  had  done  a  taking  and  said 

Mr,  Anderson,  I  mean  if  at  some  point  the  Grovemment  had 
gone  on  record  as  acknowledging  a  value. 
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Ms.  Norton.  Without  reference  to  market  values  of  any  kind  but 
abstractly  placing  a  value? 

Mr.  Anderson.  Yes. 

Mr.  Medish.  I  think  I  understand  where  you  are  coming  from. 
If  an  economist  like  our  esteemed  colleague,  Dr.  Ebel,  had  come  in 
here  and  said,  well,  in  economic  terms,  theoretically,  the  value  of 
that  property  right  were  such-and-such,  the  courts,  under  taking 
iurisprudence,  have  reduced  that  question  to  the  question  of  the 
likelihood  of  a  change  in  the  restriction  or  the  granting  of  a  vari- 
ance. That  is  the  test  of  value, 

Mr.  Anderson.  Ok.  Actually,  I  had  something  a  little  different 
in  mind,  so  let  me  be  more  specific,  and  that  is  now  this  question 
might  be  affected  by  the  District  of  Columbia  Budgetary  Efficiency 
Act  of  1991.  I  don't  know  if  you  looked  at  that  in  the  course  of  ana- 
lyzing this,  but  that  act  expressly  lists  as  one  of  three  bases  for  the 
Federal  payment  the  limitation  on  heights  of  buildings  located  in 
the  District.  That  is  about  as  official  an  acknowledgment  that  space 
is  of  value,  certainly  of  tax  value,  to  the  District.  Isn't  it  kind  of 
sharp  practice  to  say  it  is  of  tax  value  to  the  Government  but  of 
no  value  to  individual  owners? 

Mr.  Medish.  It  is  an  interesting  point,  but  it  happens  to  be  le- 
gally irrelevant  to  this  question,  because  the  granting  of  the  Fed- 
eral payment  and  the  rationale  for  it  are  really  political  decisions, 
that's  all.  Courts  would  not  look  to  that  as  a  basis  for  evaluating 
the  worth  of  the  property  interest  taken.  Those  are  political  deci- 
sions up  for  grabs.  Courts  would  look  at  the  likelihood  of  securing 
a  variance,  and  the  burden  would  be  on  the  taxpayer  to  show  that 
he  or  she  was  eminently  likely  to  obtain  such  a  variance. 

Mr.  Anderson.  One  last  question,  and  I  thank  you  for  your  in- 
dulgence. 

Ms,  Norton.  These  are  important  questions  to  bring  out. 

Mr.  Anderson.  The  State  of  Alaska  has  recently  instituted  suit 
against  the  Federal  Government  largely  on  a  theory  that  limita- 
tions on  Alaska's  land  and  rights  to  use  the  land  result  in  billions 
of  dollars  of  liability  to  the  State  under  the  Statehood  Act.  I  am 
wondering  if  you  are  familiar  with  that  suit  and  if  you  have  ana- 
lyzed that  at  all  as  to  how  it  might  affect  this  proposal  or  the  bill 
in  general. 

Mr.  Medish.  I  think  it  is  an  interesting  question.  I  am  not  sure 
it  bears  on  the  problem  at  hand.  We  have  not  studied  the  court 
submissions  in  that  case.  We  have  only  seen  newspaper  reports, 
and  from  what  the  newspapers  report  it  seems  to  me  that  it  is  all 
preoccupied  with  contractual  obligations  the  Federal  Government 
entered  into  with  citizens  in  Alaska  at  this  point,  and  it  is  not  real- 
ly an  equal  footing  question.  We  would  be  happy  to  get  back  to  you 
after  doing  further  study,  and  especially  after  arguments  are  really 
made. 

Mr.  Anderson.  I  was  just  wondering  if  you  had  taken  that  into 
consideration. 

Mr.  Medish.  We  saw  the  headlines. 

Mr.  Anderson.  That  is  all  I  have,  and,  again,  I  appreciate  the 
courtesy  of  the  Chair  in  allowing  me  the  latitude  I  have  had. 

Ms.  Norton.  Mr.  Anderson,  I  appreciate  the  questions  of  minor- 
ity counsel.  They  were  excellent  questions.  I  don't  think  that  we 
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will  get  anywhere  with  statehood  unless  we  are  willing  to  test  it 
in  the  way  that  those  splendid  questions  did.  I  think  our  witnesses 
gave  splendid  answers,  but  the  fact  is  that  you  caused  them  to 
think  very  hard  about  a  subject  that  really  needs  that  kind  of  hard 
thinking.  I  think  you  vindicate  the  notion  that  when  Members  are 
otherwise  preoccupied,  as  the  ranking  member  is  with  a  bill  on  the 
floor  today,  this  committee  profits  and  benefits  immensely  by  al- 
lowing counsel  to  proceed.  I  want  to  also  compliment  the  minority 
for  always  doing  its  homework,  for  treating  tnese  issues  seriously 
and  not  frivolously,  and  each  and  every  one  of  you  do  that,  I  appre- 
ciate the  spirit  in  which  those  questions  have  been  raised. 

Finally,  let  me  say  that  we  have  kept  you  very  long,  Mr.  Medish 
and  Mr.  Jacobsen.  The  testimony  that  you  have  written  and  deliv- 
ered here  related  to  one  of  the  most  difficult  questions  that  could 
conceivably  be  raised  for  statehood  for  the  District  of  Columbia.  Ab- 
solutely sui  generis,  you  start  with  nothing,  really  nothing  to  go  on, 
and  you  went  through  an  exercise  that  took  you  through  the  Con- 
stitution until  you  found  the  best  way  to  proceed,  and  the  testi- 
mony was  quite  extraordinary  and  immensely  useful.  I  want  to 
thank  you  and  your  firm  for — I  would  say  countless  hours,  except 
that  lawyers  do  count  their  hours,  and  you  know  full  well,  better 
than  any  of  us  here,  the  extraordinary  time  and  intellectual  depth 
it  took  to  get  to  the  bottom  of  a  question  that  simply  could  not  be 
answered  without  the  brilliant  probing  and  the  exnaustive  time 
and  effort  you  have  put  into  this  question.  I  cannot  thank  you 
enough. 

We  are  at  the  end  of  today's  hearing.  The  record  will  remain 
open  for  30  days  in  order  to  allow  for  other  submissions  of  support 
or  opposing  the  materials  and  testimony  submitted  here  today. 

I  want  to  thank  all  of  the  witnesses  who  have  appeared.  This  has 
been  an  extraordinary  session,  especially  for  someone  like  me  who 
remains  a  law  professor  and  who  has  seen  this  as,  among  other 
things,  an  extraordinary  intellectual  exercise  going  at  truly  difficult 
questions. 

There  will  be  a  markup  in  subcommittee  on  next  Tuesday,  Au- 
gust 3,  at  10  a.m.,  here  in  this  room. 

Again,  thanks  to  all  the  witnesses  and  to  my  colleagues  and  staff 
who  contributed  to  toda/s  hearing.  The  hearing  is  adioumed. 

[Whereupon,  at  2:45  p.m.,  the  subcommittee  was  adjourned.] 

[The  following  additional  material  was  subsequently  received  for 
the  record:] 
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TESTDCNY  BEPC»E  THE  HOUSE  DISIRICr  OCTMnTEE 
SUEMTITHD  BY  REPRESINIAnVE  RAIfH  RESUIA 
JULY  28,  1993 

IhanJc  you  for  the  cpfxartunity  to  sutmit  testimony  before  this  camiittee.  I 
do  so  as  a  Member  of  Ocngress  vAio,  for  severcil  years,  volunteered  for  the 
House  i^jpropriaticns  subccmmittee  on  the  District  of  Columbia.  I  care 
about  this  city,  its  children,  its  integrity,  its  safety,  because  this  city 
should  r^iresent  the  best  our  nation  has  to  offer.  It  is  the  home  of  our 
cc^itcd.,  the  heme  of  our  founders,  and  the  hcxoe  of  over  600,000  people. 

Ihe  topic  today  is  legislation  to  establish  the  District  of  Columbia  as  the 
51st  State  of  the  union.  Ihe  District  government  believes  that  statehood 
would  significantly  improve  the  District's  ability  to  meet  the  needs  of  its 
citizens,  to  plan  and  adopt  budgets,  and  to  defend  itself  in  the  halls  of 
Congress. 

If  the  point  of  the  stateiiood  legislation  is  to  provide  for  voting 
representaticai  for  the  residents  of  D.C.,  and  to  provide  autoncny  and  self- 
reliance,  then  I  do  not  see  vAiy  an  alternative  suggestion  that  aocatplishes 
these  same  goals  should  not  also  be  considered.  My  purpose  today  is  to 
Ccill  attention  to  another  option. 

Siiply  stated,  I  have  introduced  legislation  to  make  the  District  a  city  in 
Maryland  instead  of  a  state. 

Ihe  land  that  now  ocnprises  the  District  of  Columbia  once  belonged  to 
Maryland  and  it  ma)ces  sense  to  return  the  District  to  the  State  of 
Maryland,  minus  a  reduced  Federal  enclave  nade  vip  of  the  Federal  buildings, 
just  as  the  western  portion  of  the  District  was  returned  to  Virginia  in 
1846.  The  Federal  enclave  would  be  administered  by  Congress. 

Current  D.C.  residents  would  become  citizens  of  Maryland,  with  full  voting 
r^aresentaticai.  And  retrocession  would  preserve  Maryland's  intent  that  the 
land  it  gave  be  the  seat  of  government. 

Retrocession  would  give  law  enforcement  officers  the  chance  to  pursue 
inter- jurisdictional  drug  problems,  and  give  the  educatioi  system  the  same 
opportunities  and  taxing  authority  that  Maryland's  system  enjoys.  I 
believe  retrooessicai  would  expand  the  local  economic  base  beyond  its 
limited  boundaries  without  the  added  bureaucracy  of  a  state  government. 
And,  not  least  of  all,  the  residents  of  D.C.  would  have  voting 
r^aresentation  in  a  way  more  likely  to  be  accepted  by  Ccxigress  than 
statehood. 

Tliis  is  not  a  R^jublican  vs.  Democratic  issue.  It  is  not  a  rich  vs.  poor 
one,  and  it  is  definitely  not  a  matter  divided  ty  race.  I  was  under  the 
inpression  that  statehood  was  important  so  that  those  witliout  a  vote  could 
now  have  one.  Am  I  not  suggesting  the  same  thing? 

I  have  introduced  <me  other  bill  vAiich  I  believe  will  benefit  the 
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District's  government.  This  legislation  would  strike  the  federal  law  that 
prohibits  District  taxation  of  inocne  earned  by  non-residatts,  vM.cii 
represents  about  60  percent  of  total  income  earned  in  the  District. 

Bie  point  is  clear.  Vte  cannot  expect  the  District  of  Oolunbia  to  perfarm  a 
fiscal  miracle.  If  the  District  determines  that  part  of  its  economic 
recovery  package  nust  include  taxing  inoorae  at  its  source,  then  that  should 
be  its  option  as  it  is  for  all  other  similar  jurisdictions. 

congress  still  mciintains  ultimate  plenary  authority  over  the  District's 
buc^^,  and  all  District  legislation  is  subject  to  review  by  CSongress.  Uie 
legislation  I  have  introduced  does  not  change  this  fact,  but  it  does  allow 
the  District  to  dictate  the  terms  of  its  own  recovery.  I  cannot  understand 
why  the  people  in  my  district  in  Ohio  subsidize  the  residents  of  Virginia 
and  Maryland  who  work  in  the  District  of  Oolimibia,  on  top  of  the  taxes  they 
pay  in  C3hio? 

Why  am  I  bringing  these  bills  before  you  today  —  because  the  topic  under 
discussion  is  the  fiscal  headth  and  autcncmy  of  the  District  of  Oolumbia. 
Both  bills  to  vMch  I  have  referred  should  be  considered  by  this  coranittee. 
We  do  a  disservice  to  the  citizens  of  the  District  of  Oolumbia  if  we  limit 
our  discussion  today. 

Ihahk  you. 
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(202)  225-7B29  (TDD) 


CONSTITUEMT  SERVICE  OFFICES 

815  15TM  STBEFT,  NORTHWEST,  SUITE  100 

WASHINGTON,  DC.  20005-2201 

1202)783-5065 

(202)  783-5211  IFaxI 


(EongrEBH  of  tlie  Initsii  States 

5i0UBE  of  SeprEBEntattuea 
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2216  Martin  Luther  King.  Jr  Avenue.  Southeast 

washington,  d  c  20020-5734 

(2021  ff78-8900 

1202)  97B-8a44  (Fax) 


FACTS  YOTJ  MAY  NOT  KNOW 
AROTJT  D.C.  AND  STATEHOOD 


COMMITTEE  ON 
PUBLIC  WORKS  AND  TRANSPORTATION 

SUBCOMMITTEES 

SURFACE  TRANSPORTATtON 

PUBUC  BUILDINGS  AND  GROUNDS 

COMMrTTEE  ON 

POST  OFFICE  AND  CrVIL  SERVICE 

SueCOMMITTHS: 


COMMITTEE  ON 
THE  DISTRICT  OF  COLUMBIA 

SUBCOMMfTTEES 


DEMOCRATIC  STUDY  GROUP 

EXECUTTVt  COMMTTTa 


POPULATION 

Larger  than  3  other  states  (Alaska,  Vermont  and  Wyoming). 

TAXES 

Higher  federal  tax  payment  per  capita  than  48  of  the  50  states  - 
a  billion  dollars  in  taxes  to  the  federal  treasury.' 

A  PRODUCTrVE  ECONOMY 

Business  services  higher  than  30  states;  legal  services  higher  than  41  states;  hotel  and 
lodging  higher  than  27  states;  finance,  insurance  and  real  estate  higher  than  14  states. 
20  million  tourists  every  year,  making  tourism  a  greater  source  of  revenue  than  the 
federal  presence. 

CITIZEN  OBLIGATIONS 

All  met,  and  usually  exceeded.    Service  in  all  American  wars,  including  5th  per 
capita  in  the  Persian  Gulf;   4th  per  capita  in  casualties  during  the  Vietnam  War. 

CONSTITUTIONAL  QUALIFICATIONS 

All  met:   Majority  vote  of  residents.   Prerequisite  population  and  resources. 
Commitment  to  democracy. 

POLL  RESULTS 

66%  of  Republicans  and  71  %  of  Democrats  in  favor  of  statehood.^ 

PROTECTION  FOR  FEDERAL  INTEREST 

A  federal  enclave,  including  federal  buildings  and  national  monuments,  to  remain 
under  federal  control,  in  compliance  with  Article  1,  Section  8,  Clause  17  and  in 
accord  with  precedent,  wherein  Congress  on  a  prior  occasion  has  reduced  the  size  of 
the  District. 


'     CRS  Report,  Jan  1990 

^     1987,  last  complete  national  poll. 
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COMMITTEE  ON 
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tuacOMMiTTCU 


HUouBe  of  IRepreBentatiucE 
SSastiington,  i.(E.  20515 

July  27,  1993 

Bring  Democracy  Home 
Support  Statehood  for  The  District  of  Columbia 

Dear  Colleague: 

This  Nation  Does  Not  Grant  Full  Representation  to  its  Capital  City: 

1.       The  United  States 

These  Nations  Do: 


JOINT  COMMITTEE  ON  THE  ORGANIZATION 
OF  CONORESS 


DEMOCRATIC  STUDY  OROUP 
DtCCUnvf  COUMITTIf 


1. 

Albania 

40. 

Germany 

79. 

New  Zealand 

2. 

Algeria 

41. 

Greece 

80. 

Nicaragua 

3. 

Andorra 

42. 

81. 

Nigeria 

4. 

Antigua 

43. 

Guatemala 

82. 

Norway 

5. 

Argentina 

44. 

Guinea 

83. 

Pakistan 

6. 

Australia 

45. 

Guyana 

84. 

Panama 

7. 

Austria 

46. 

Haiti 

85. 

Papua  New  Guinea 

8. 

The  Bahamas 

47. 

Hungary 

86. 

Paraguay 

9. 

Barbados 

48. 

Iceland 

87. 

Philippines 

10. 

Belgium 

49. 

India 

88. 

Poland 

11. 

Belize 

50. 

Indonesia 

89. 

Portugal 

12. 

Belorussia 

51. 

Iran 

90. 

Romania 

13. 

Botswana 

52. 

Ireland 

91. 

Russia 

14. 

Brazil 

53. 

Israel 

92. 

San  Marino 

15. 

Bulgaria 

54. 

Italy 

93. 

Senegal 

16. 

Burma 

55. 

Ivory  Coast 

94. 

Sierra  Leone 

17. 

Cambodia 

56. 

Jamaica 

95. 

Singapore 

18. 

Cameroon 

57. 

Japan 

96. 

The  Slovak  Republic 

19. 

Canada 

58. 

Kenya 

97. 

South  AMca 

20. 

Cape  Verde  Islands 

59. 

Korea,  North 

98. 

Spain 

21. 

China 

60. 

Latvia 

99. 

Sri  Lanka 

22. 

Columbia 

61. 

Liberia 

100. 

Surinam 

23. 

Cook  Islands 

62. 

Liechtenstein 

101. 

Sweden 

24. 

CosURica 

63. 

Lithuania 

102. 

Switzerland 

25. 

Cyprus 

64. 

Luxembourg 

103. 

Syria 

26. 

The  Czech  Republic 

65. 

Macao 

104. 

Tanzania 

27. 

Denmark 

66. 

Madagascar 

105. 

Tonga 

28. 

Djibouti 

67. 

Malawi 

106. 

Trinidad  and  Tobago 

29. 

Dominica 

68. 

Malaysia 

107. 

Turkey 

30. 

Dominican  Republic 

69. 

Maldive 

108. 

United  Kingdom 

31. 

Egypt 

70. 

Malu 

109. 

Ukraine 

32. 

Estonia 

71. 

Maurentania 

110. 

Venezuela 

33. 

El  Salvador 

72. 

Mauritius 

HI. 

Vietnam 

34. 

Equatorial  Guinea 

73. 

Mexico 

112. 

Western  Samoa 

35. 

Fiji 

74. 

Monaco 

113. 

Zaire 

36. 

Finland 

75. 

Mongolia 

114. 

Zambia 

37. 

France 

76. 

Morocco 

115. 

Zimbabwe 

38. 

Gabon 

77. 

Nauro 

39. 

The  Gambia 

78. 

Netherlands 

To  correct  this  grave  injustice  become  a  cosponsor  of  H.R.  51,  tJie  New  Columbia 
Admission  Act,  by  calling  me  or  Jonathan  Botwinick  of  my  staff  at  5-8050. 

Sincerely, 


Eleanor  Holmes  Norton 
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Congresswoman 

ELEANOR  HOLMES 
NORTON 

District  of  Columbia 


Statement  of 

Congresswoman  Eleanor  Holmes  Norton 

at  a  Press  Conference 

Regarding  the  Introduction  of  the 

D.C.  Statehood  Bill  in  the  U.S.  Senate 

192  Senate  Dirksen  OfTice  Building 


May  4,  1993 

We  in  the  District  particularly  appreciate  the  persistent  leadership  of  Senator  Ted  Kennedy 
and  Senator  Paul  Simon  in  the  statehood  effort  because  we  know  from  our  own  experience  that 
persistence  is  what  it  takes  to  get  a  structural  change  in  our  government.   Senator  Simon  called  me 
this  morning  to  say  that  the  necessity  to  introduce  Secretary  of  Education  Richard  Riley  at  2:00  pm 
and  to  meet  with  Ms.  Clinton  at  2:30  would  prevent  his  attendance  here  this  afternoon.   He  ask«l  me 
to  express  his  continuing  strong  commitment  for  D.C.  statehood.    The  Senator  is  always  there  for  us 
on  statehood  when  we  really  need  him.   No  one  who  has  watched  the  Senate  over  the  past  few  weeks 
can  doubt  the  challenge  posed  to  the  sponsors  in  this  body  or  that  we  really  need  them.   We  are 
fortunate  indeed  to  have  as  leading  champions  Senator  Kennedy  and  Senator  Simon  and  to  already 
have  17  cosponsors  in  the  Senate. 

The  New  Columbia  Admission  Act  is  necessary  to  correct  the  single  most  serious  remaining 
denial  of  human  rights  by  the  U.S.  government.   The  status  of  the  District  is  a  denial  of  the  sovereign 
right  to  democratic  self  governance,  of  the  equal  right  to  self  rule,  and  of  an  equal  say  in  the 
expenditure  of  our  taxes.   It  is  a  denial  to  every  resident  of  the  District,  of  every  race,  every  ethnic 
group,  every  religion,  and  every  income  group,  regardless  of  sex  or  other  background. 

The  New  Columbia  Admission  Act  is  a  unique  bill,  the  first  time  that  a  city  has  sought 
admission  as  a  state.   Thus,  unfailing  leadership,  detailed  and  carefully  thought  through  strategy,  and 
just  plain  hard  work  are  indispensable  ingredients  to  moving  this  bill  and  certainly  to  passing  it. 

Move  it  and  pass  it  we  shall.  Nobody  is  going  to  give  us  statehood  any  more  than  they  gave 
us  our  civil  rights.   But  history  has  demonstrated  that  with  serious  and  systematic  struggle  injustice 
will  be  defeated.   We  shall  prevail  in  the  House  and  in  the  Senate,  when  we  have  done  the 
indispensable  work  of  building  support  in  the  House  and  in  the  Senate. 

I  will  hold  hearings  in  the  Subcommittee  I  chair  in  the  House  to  clear  up  the  remaining 
technical  problems  before  summer.   In  September  the  full  committee  will  hold  a  mark-up  hearing  in 
preparation  for  seeking  floor  time  for  a  House  vote. 

The  District's  position  in  the  netherland  of  democracy  has  become  wholly  untenable  in  a 
world  where  diluted  forms  of  democracy  are  no  longer  acceptable  anywhere.   If  half-doses  of 
democracy,  if  neo-colonialism,  and  if  incremental  ism  are  not  good  enough  for  Russia  and  South 
Africa,  they  should  be  intolerable  in  this  country. 

The  United  States  soon  will  forfeit  its  credibility  and  its  leadership  of  the  international 
movement  for  democracy  if  our  country  does  not  correct  this  increasingly  visible  and 
incomprehensible  contradiction  to  baseline  American  principles.  The  bill  introduced  here  today  is  the 
only  viable  option  for  bringing  democracy  home  to  Washington. 


MARKUP  ON  H.R,  51 


THURSDAY,  AUGUST  5,  1993 

House  of  Representatives, 
Subcommittee  on  Judiciary  and  Education, 

Committee  on  The  District  of  Columbia, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  call,  at  1:10  p.m.,  in  room 
1310-A,  Longworth  House  Office  Building,  Hon.  Eleanor  Holmes 
Norton  (chairwoman  of  the  subcommittee)  presiding. 

Representatives  present:  Norton,  Rohrabacher  and  Ballenger. 

Majority  staff  present:  Broderick  D.  Johnson,  Staff  Director;  Dale 
Maclver,  Senior  Staff  Counsel;  Ronald  C.  WiUis,  Subcommittee 
Staff  Director;  David  Julyan,  Marvin  R.  Eason,  and  Rene  Carter, 
Staff  Assistants;  and  Louise  Winston,  Research  Assistant. 

Minority  staff  present:  Dennis  G.  Smith  staff  director;  Ron 
Hamm,  senior  staff  associate;  David  E.  Anderson,  chief  counsel; 
Rick  Dykema  and  Ashley  Rehr,  staff  assistants. 

STATEMENT  OF  CHAIRWOMAN  ELEANOR  HOLMES  NORTON 

Ms.  Norton.  We  want  to  begin  the  hearing. 

Welcome,  our  colleagues,  and  those  who  have  attended  this  after- 
noon. 

The  admission  of  each  and  every  State  to  the  Union  has  always 
been  a  unique  experience  inevitably  raising  unique  issues.  In  the 
same  way,  statehood  for  the  District  of  Columbia  raises  matters  of 
first  impression,  that  are  daunting  onlv  to  those  who  have 
stereotypical  notions  of  what  a  State  should  look  like,  what  its  his- 
tory should  have  been,  and  where  it  should  be  located. 

It  was  notions  of  statehood  set  in  stereotypical  stone,  along,  of 
course,  with  sheer  politics  and  uglier  stereotypes,  that  kept  our  two 
newest  States,  Hawaii  and  Alaska,  out  of  the  Union  for  decades 
after  they  sought  admission. 

The  District,  the  home  of  the  last  but  not  the  least  Americans, 
may  be  brought  into  the  Union  like  every  other  territory.  The  proc- 
ess of  creating  the  State,  however,  must  take  account  of^  cir- 
cumstances special  to  the  District,  the  traditional  challenge  of  each 
act  of  statehood. 

Today's  markup  is  the  culmination  of  intensive  study  and  suc- 
cessful resolution  of  critical  background  issues  often  upstaged  by 
more  flashy,  overriding  issues  of  far  greater  concern  and  interest 
to  most  Washingtonians.  Statehood,  like  nationhood,  always  press- 
es front  and  center  issues  of  democracy,  freedom,  and  autonomy. 

Today's  markup,  however,  is  about  height  limitations.  Federal 
funds  for  the  State,  the  23d  amendment,  the  renaming  of  the  Fed- 
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eral  monumental  area,  the  timing  of  the  Presidential  proclamation 
creating  the  new  State,  and  other  details. 

If  the  devil  is  in  the  details,  we  have  worked  very  hard  to  remove 
him.  Last  Wednesday's  hearing — last  week's  hearing  on  the  most 
important  of  these  issues,  was  a  spectacle  of  intellectual  and  con- 
ceptual excellence.  Dr.  Bob  Ebel,  in  a  remarkable  exposition  of  the 
relationship  between  market  economics  and  the  thousands  of  Fed- 
eral payments  in  lieu  of  taxes  throughout  the  Nation,  laid  to  rest 
the  notion  that  to  become  a  State,  New  Columbia  must  be  disquali- 
fied from  Federal  funding  to  compensate  for  a  Federal  presence. 

Mark  Medish  and  Mark  Jacobsen  of  Covington  &  Burling,  young 
lawyers  exemplary  of  the  best  of  the  bar,  took  the  unusumiy  com- 
plicated issue  of  preserving  the  scenic  skyline  of  the  great  monu- 
ments and  with  great  intelligence  and  diligence  simplified  and  re- 
solved it.  Professor  Jamie  Raskin  and  Pro^ssor  Adam  Kurland,  in 
testimony  that  became  a  rarefied  debate  at  an  extraordinary  level 
of  intellectual  excellence,  have  helped  put  aside  an  issue  that 
loomed  large  for  some  because  no  one  had  tried  hard  enough  to 
bring  it  down  to  size. 

Last  week's  excellent  witnesses  moved  statehood  for  the  District 
of  Columbia  forward  immeasurably,  not  by  tapping  the  usual  ex- 
planations or  rhetoric,  but  through  a  deep  and  diligent  search  for 
principled  answers  to  elusive  and  critical  questions.  If  we  are  to 
celebrate  the  familiar  notions  at  the  heart  of  statehood,  we  must 
not  neglect  issues  which  diminish  in  importance  to  the  extent  that 
we  tackle  them  on  a  principled  and  craftsman  like  basis. 

Today,  we  will  consider  amendments  to  H.R.  51.  Some  are  of 
major  significance  and  are  a  direct  result  of  last  week's  hearing. 
Other  amendments  are  offered  as  clarifying  amendments  to  par- 
ticular sections  of  the  bill  to  further  perfect  the  legislation  before 
we  send  it  to  the  full  committee. 

Before  I  yield  to  Mr.  Rohrabacher  for  his  remarks,  I  want  to 
again  thank  him  for  his  work  in  preparation  for  the  hearing  last 
week  and  the  markup  today.  Statehood  for  the  District  of  Columbia 
is  serious  business  and  the  minority,  despite  its  sustained  opposi- 
tion to  DC  Statehood,  has  brought  forward  testimony  and  posed 
questions  that  have  not  only  been  serious  but  also  useful. 

I  yield  to  Mr.  Rohrabacher  for  as  much  time  as  he  may  consume. 

[The  prepared  statement  of  Ms.  Norton  follows:] 
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1:00  P.M. 


The  admission  of  each  and  every  state  to  the  union  has  always  been  a  unique 
experience  inevitably  raising  unique  issues.  In  the  same  way,  statehood  for  the  District  of 
Columbia  raises  matters  of  first  impression  that  are  daunting  only  fo  those  who  have 
stereotypical  notions  of  what  a  state  should  look  like,  what  its  history  should  have  been, 
and  where  it  should  be  located.  It  was  notions  of  statehood  set  in  stereotypical  stone,  along 
of  course,  with  sheer  politics  and  uglier  stereotypes,  that  kept  our  two  newest  states, 
Hawaii  and  Alaska,  out  of  the  union  for  decades  after  they  sought  admission.  The  District, 
the  home  of  the  last  but  not  the  least  Americans,  may  be  brought  into  the  union  like  every 
other  territory.  The  process  of  creating  the  state,  however,  must  fake  account  of 
circumstances  special  to  the  District,  the  traditional  challenge  of  each  act  of  statehood. 

Today's  mark-up  is  the  culmination  of  intensive  study  and  successful  resolution  of 
critical  background  issues  often  upstaged  by  more  flashy,  overriding  issues  of  far  greater 
concern  and  interest  to  most  Washingtonians.  Statehood,  like  nationhood,  always  presses 
front  and  center  issues  of  democracy,  freedom,  and  autonomy. 

Today's  mark-up,  however,  is  about  height  limitations,  federal  funds  for  the  state, 
the  23rd  Amendment,  the  renaming  of  the  federal  monumental  area,  the  timing  of  the 
presidential  proclamation  creating  the  new  state,  and  other  details.  If  the  devil  is  in  the 
details,  we  have  worked  very  hard  to  remove  him. 

Last  week's  hearing  on  the  most  important  of  these  issues,  which  are  resolved  in 
the  amendments  I  am  offering  today,  was  a  spectacle  of  intellectual  and  conceptual 
excellence.  Dr.  Bob  Ebel  in  a  remarkable  exposition  of  the  relationship  between  market 
economics  and  the  thousands  of  federal  payments-in-lieu  of  taxes  throughout  the  nation 
laid  to  rest  the  notion  that  to  become  a  slate.  New  Columbia  must  be  disqualified  from 
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federal  funding  to  compensate  for  a  federal  presence.  Mark  Medish  and  Mark  Jacobsen  of 
Covington  &  Burling,  young  lawyers  exemplary  of  the  best  of  the  bar,  took  the  unusually 
complicated  issue  of  preserving  the  scenic  skyline  of  the  great  monuments  and  v^ith  great 
intelligence  and  diligence  simplified  and  resolved  it.  Professor  Jamie  Raskin  and  Professor 
Adam  Kurland  in  testimony  that  became  a  rarefied  debate  at  an  extraordinary  level  of 
intellectual  excellence  have  helped  put  aside  an  issue  that  loomed  large  for  some  because 
no  one  had  tried  hard  enough  to  bring  it  down  to  size. 

Last  week's  excellent  witnesses  moved  statehood  for  the  District  of  Columbia 
immeasurably,  not  by  tapping  the  usual  explanations  or  rhetoric,  but  through  a  deep  and 
diligent  search  for  principled  answers  to  elusive  and  critical  questions.  If  we  are  to 
celebrate  the  familiar  notions  at  the  heart  of  statehood  we  must  not  neglect  issues  which 
diminish  in  importance  to  the  extent  that  we  tackle  them  on  a  principled  and 
craftsmanlike  basis. 

Today  we  will  consider  amendments  to  H.R.  51.  Some  are  of  major  significance  and 
are  a  direct  result  of  last  Wednesday's  hearing.  Other  amendments  are  offered  as  clarifying 
amendments  to  particular  sections  of  the  bill  to  further  perfect  the  legislation  before  we 
send  it  to  the  full  committee. 

Before  I  yield  to  Mr.  Rohrabacher  for  his  remarks,  I  want  to  again  thank  him  for  his 
work  in  preparation  for  the  hearing  last  week  and  the  mark-up  today.  Statehood  for  the 
District  of  Columbia  is  serious  business  and  the  Minority,  despite  its  sustained  opposition 
to  D.C.  statehood,  has  brought  forth  testimony  and  posed  questions  that  have  not  only 
been  serious  but  also  useful. 

I  yield  to  Mr.  Rohrabacher,  for  as  much  time  as  he  may  consume. 
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STATEMENT  OF  REPRESENTATIVE  DANA  ROHRABACHER 

Mr.  ROHRABACHER.  Thank  vou,  Madam  Chairman.  Thank  you  for 
recognizing  the  purpose  of  the  loyal  opposition.  I  appreciate  that 
very  much. 

Madam  Chair,  I  am  pleased  to  participate  in  this  meeting  which 
will  send  the  DC  Statehood  bill  one  step  closer  to  a  vote  on  the 
floor.  Today,  our  main  business  will  be  to  act  on  amendments  that 
address  issues  the  minority  raised  in  the  last  Congress,  but  to  no 
avail. 

As  I  noted  at  our  hearing  last  week,  it  represents  progress  that 
the  majority  is  proposing  to  change  the  bill's  provisions  relating  to 
Federal  payment,  the  23d  amendment,  and  the  schedule  of  heights, 
and  the  rest.  However,  as  will  become  clearer  as  we  debate  each 
amendment,  I  do  not  believe  that  the  majority's  proposed  changes 
are  adequate  to  solve  the  problems  that  we  have  raised. 

Although  the  minority  believes  that  H.R.  51  needs  much  more 
technical  work  above  and  beyond  our  substantive  objections,  it  is 
not  our  purpose  to  object  and  to  obstruct.  We  will  object  without 
obstructing.  In  fact,  I  am  personally  hoping  to  get  H.R.  51  to  the 
House  floor  as  soon  as  possible.  The  sooner  we  establish  a  decisive 
House  vote  that  statehood  for  this  one  city  is  unrealistic  and  has 
no  chance  of  being  adopted,  the  sooner  we  can  move  on  to  maybe 
a  fairer  and  more  reasonable  option,  which  I  believe  to  be  retroces- 
sion. 

I  want  to  assure  the  Chair  that  no  matter  how  badly  statehood 
is  defeated,  I  will  continue  to  stand  ready  to  work  with  her  to  pro- 
vide full  and  equal  voting  rights  for  the  citizens  of  the  District  of 
Columbia,  the  same  rights  that  are  enjoyed  by  residents  of  every 
other  city  in  this  country. 

Although  we  disagree  on  the  statehood  issue  and  the  way  to  ap- 
proach these  rights,  I  will  be  working  with  her  to  see  if  we  can  find 
ways  these  rights  can  be  obtained. 

Thank  you  veiy  much.  Madam  Chairman. 

Ms.  Norton.  Thank  you,  Mr.  Rohrabacher.  I  thank  the  ranking 
minority  member,  and  ask  Mr.  Ballenger  if  he  has  any  opening  re- 
marks. 

STATEMENT  OF  REPRESENTATIVE  CASS  BALLENGER 

Mr.  Ballenger.  Madam  Chair,  let  me  just  say  I  am  opposed  to 
statehood  for  the  District  of  Columbia.  TTie  bill  before  us  fails  to 
address  the  constitutional,  economic,  practical  problems  involved  in 
turning  the  Nation's  Capital  into  our  51st  State.  Obviously,  state- 
hood for  the  District  of  Columbia  raises  numerous  constitutional 
questions,  and  these  are  not  new  questions,  and  in  fact  have  been 
recognized  for  decades. 

Later  today,  I  will  offer  an  amendment  to  address  the  constitu- 
tional questions  surrounding  the  23d  amendment.  But  there  are 
also  significant  economic  problems  under  the  terms  of  the  bill  be- 
fore us  today.  The  District  will  continue  to  receive  a  unique  Federal 
payment  paralleling  the  current  Federal  payment  to  the  District. 
This  is  an  estimated  $630  million  for  1994.  There  is  simply  no 
precedent  for  a  State  to  receive  special  subsidy  from  the  taxpayers 
in  North  Carolina  or  in  other  States. 
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Finally,  there  are  many  complicated  practical  problems  associ- 
ated with  the  District  statehood,  including  the  more  than  2,944  ref- 
erences to  the  District  in  the  Federal  Code,  New  Columbia  jurisdic- 
tion over  Federal  land  in  Virginia,  also  in  Maryland  and  the  new 
District  of  Columbia,  and  finally,  failure  to  transfer  Federal  lands 
such  as  schools  already  used  for  local  purposes  to  the  new  State. 

As  a  resident  of  the  District  of  Columbia,  I  am  all  too  familiar 
with  the  District's  inability  to  serve  and  provide  for  the  needs  of 
its  citizens.  As  the  murder  capital  of  the  world,  it  is  painfully  evi- 
dent that  the  local  government  is  unable  to  address  and  solve  the 
problems  plaguing  the  city.  The  added  responsibility  that  nec- 
essarily accompanies  statenood  would  only  complicate  these  prob- 
lems. The  District  is  simply  not  capable  of  filling  the  role  of  State 
government. 

Finally  as  a  new  member  of  the  subcommittee,  I  wish  to  point 
out  that  this  bill  was  hastily  scheduled  for  a  markup  without  ade- 
quate review  and  debate  by  subcommittee  members. 

Republican  amendments  today  will  address  some  of  the  problems 
in  this  legislative  proposal  but  tnere  are  many  more,  and  I  look  for- 
ward to  further  debate  on  this  matter. 

Thank  you,  Madam  Chairman. 

Ms.  Norton.  Thank  you,  Mr.  Ballenger. 

I  ask  unanimous  consent  that  the  committee  print  of  H.R.  51, 
dated  July  29,  1993,  be  used  as  the  original  text  for  the  purposes 
of  this  markup.  Copies  are  provided  to  each  member  in  advance  of 
this  markup.  In  addition,  all  copies  will  be  included  in  your  mark- 
up folder. 

The  committee  print  of  H.R.  51,  dated  July  29,  1993,  does  not 
contain  any  substantive  changes  to  the  bill  introduced  but  is  mere- 
ly a  reorganizing  and  restructuring  of  the  original  bill  for  clarity 
only. 

Each  amendment  will  be  called  in  numerical  order.  It  is  my  un- 
derstanding that  amendments  being  offered  by  minority  members 
will  be  for  the  purpose  of  amending  my  amendments  1,  2  and  3. 
We  will  take  up  minority  amendments  as  they  correspond  to  my 
amendments  1,  2  and  3,  if  there  is  no  objection.  I  will  ask  the  mem- 
bers to  the  extent  possible  to  agree  on  a  5-minute  rule,  subject  to 
the  flexibility  of  the  members,  of  course. 

Are  there  any  further  comments  before  I  begin?  If  not,  I  have  an 
amendment  at  the  desk.  The  clerk  will  read  amendment  number 
one. 

[The  committee  print  follows:! 
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Amendment  in  the  Nature  of  a  Substitute 

TO  H.R.  51 
Offered  By  Ms.  Norton 

Strike  all  after  the  enacting  clause  and  insert  the 
following: 

1  SECTION  1.  SHORT  TITLE;  TABLE  OF  CONTENTS. 

2  (a)  Short  Title. — This  Act  may  be  cited  as  the 

3  ' '  New  Columbia  Admission  Act' ' . 

4  (b)  Tjlble  of  Contents. — The  table  of  contents  of 

5  this  Act  is  as  follows: 

Section.  1.  Short  title;  table  of  contents. 

TITLE  I— STATE  OF  NEW  COLUMBIA 
Subtitle  A — Procedures  for  Adaussion 

Sec.  101.  Admission  into  the  Union. 

Sec.  102.  Process  for  admission. 

Sec.  103.  Election  of  officials  of  State. 

Sec.  104.  Issuance  of  presidential  proclamation. 

Subtitle  B — ^Description  of  New  Columbia  Territory 

Sec.   111.  Territories  and  boundaries  of  State. 

Sec.   112.  Description  of  National  Capital  Service  Area. 

Sec.   113.  Continuation  of  State  title  to  lands  and  property. 

Subtitle  C — General  Provisions  Relating  to  Laws  of  New  Columbia 

Sec.  121.  Limitations  on  authority  of  State. 

Sec.  122.  Effect  of  admission  of  State  on  current  laws. 

Sec.  123.  Continuation  of  judicial  proceedings. 

Sec.  124.  United  States  nationality. 

TITLE  n— RESPONSIBILITIES  AND  INTERESTS  OF  FEDERAL 

GOVERNMENT 

Sec.  201.  Designation  of  National  Capital  Service  Area  as  District  of  Columbia. 

Sec.  202.  Treatment  of  military  lands. 

Sec.  203.  Federal  payment  to  State. 

Sec.  204.  Waiver  of  claims  to  Federal  lands  and  property. 

TITLE  m— GENERAL  PROVISIONS 
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Sec  301.  Q«neral  definitions. 

Sec.  302.  Certificatdon  of  enactment  by  President. 

Sec.  303.  Statehood  Transition  Ck>mmission. 

Sec.  304.  Relationship  to  other  laws. 

1  TITLE  I— STATE  OF  NEW 

2  COLUMBIA 

3  Subtitle  A — Procedures  for 

4  Admission 

5  SEC.  101.  ADMISSION  INTO  THE  UNION. 

6  ,        (a)  In  General. — Subject  to  the  provisions  of  this 

7  Act,  upon  issuance  of  the  proclamation  required  by  section 

8  104(b),  the  State  of  New  Columbia  is  declared  to  be  a 

9  State  of  the  United  States  of  America,  and  is  declared 

10  admitted  into  the  Union  on  an  equal  footing  with  the  other 

1 1  States  in  all  respects  whatever. 

12  (b)    Constitution   of   State. — The   State   Con- 

13  stitution,  subject  to  ratification  by  a  majority  of  the  reg- 

14  istered  qualified  electors  of  the  District  of  Columbia,  is 

15  found  to  be  republican  in  form  and  in  conformity  with  the 

16  Constitution  of  the  United  States  and  the  principles  of  the 

17  Declaration  of  Independence  and  is  axjcepted,  ratified,  and 

18  confirmed.  The  State  Constitution  shall  always  be  repub- 

19  hcan  in  form  and  shall  not  be  repugnant  to  the  Con- 

20  stitution  of  the  United  States  and  the  principles  of  the 

21  Declaration  of  Independence. 
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1     SEC.  102.  PROCESS  FOR  ADMISSION. 

2  (a)  Approval  of  Admission  by  Voters  of  Dis- 

3  TRiCT  of  Columbia. — 

4  (1)  Election  procedures. — ^At  an  election 

5  designated  by  proclamation  of  the  Mayor,  which  may 

6  be  the  primary  or  the  general  election  held  pursuant 

7  to  section  103(a),   a  general  election,  or  a  special 

8  election,   there   shall   be   submitted  to   the   electors 

9  (jualified  to  vote  in  such  election  the  following  propo- 

10  sitions  for  adoption  or  rejection: 

11  "(A)  New  Columbia  shall  immediately  be 

12  admitted  into  the  Union  as  a  State. 

13  "(B)  The  boundaries  of  the  State  of  New 

14  Columbia  shall  be  as  prescribed  in  the  New  Co- 

15  lumbia  Admission  Act  and  all  claims   of  the 

16  State  to  any  areas  of  land  or  sea  outside  the 

17  boundaries  so  prescribed  are  hereby  irrevocably 

18  relinquished  to  the  United  States. 

19  "(C)  All  provisions  of  the  New  Columbia 

20  Admission  Act,    including  provisions   reserving 

21  rights  or  powers  to  the  United  States  and  pro- 

22  visions  prescribing  the  terms  or  conditions  of 

23  the  grants  of  lands  or  other  property  made  to 

24  the  State  of  New  Columbia,  are  consented  to 

25  fully  by  the  State  and  its  people.". 
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1  (2)  Responsibiljties  op  mayor. — The  Mayor 

2  of  the  District  of  Columbia  is  authorized  and  di- 

3  rected  to  take  such  action  as  may  be  necessary  or 

4  appropriate  to  ensure  the  submission  of  such  propo- 

5  sitions  to  the  people.  The  return  of  the  votes  cast  on 

6  such  propositions  shall  be  made  by  the  election  offi- 

7  cers  directly  to  the  Board  of  Elections  of  the  Dis- 

8  trict  of  Columbia,  which  shall  certify  the  results  of 

9  the  submission  to  the  Mayor.  The  Mayor  shall  cer- 

10  tify  the  results  of  such  submission  to  the  President 

11  of  the  United  States. 

12  (b)  Effect  of  Vote. — 

13  (1)  Adoption  of  propositions. — In  the  event 

14  the    propositions    described    in    subsection    (a)    are 

15  adopted  in  an  election  under  such  subsection  by  a 

16  majority     of     the     legal     votes     cast     on     such 

17  submission — 

18  (A)  the  State  Constitution  shall  be  deemed 

19  amended  accordingly;  and 

20  (B)  the  President  shall  issue  a  proclama- 

21  tion  pursuant  to  section  104. 

22  (2)  Rejection  of  proposition. — ^In  the  event 

23  any  one  of  the  propositions  described  in  subsection 

24  (a)  is  not  adopted  in  an  election  under  such  sub- 

25  section  by  a  majority  of  the  legal  votes  cast  on  such 


203 


5 

1  submission,  the  provisions  of  this  Act  shall  cease  to 

2  be  effective. 

3  SEC.  103.  ELECTION  OF  OFFICIALS  OF  STATE. 

4  (a)  Issuance  of  Proclamation. — 

5  (1)  In  general. — Not  more  than  30  days  after 

6  receiving  certification  of  the  enactment  of  this  Act 

7  fix>m  the  President  pursuant  to   section   302,   the 

8  Mayor  of  the  District  of  Columbia  shall  issue  a  proc- 

9  lamation  for  the  first  elections,  subject  to  the  provi- 

10  sions  of  this  section,  for  officers  of  all  State  elective 

11  offices  provided  for  by  the  State  Constitution  and 

12  for  two   Senators  and  one  Representative  in  Con- 

13  gress. 

14  (2)   Special  rule   for  election  of  sen- 

15  ATORS. — In  the  election  of  Senators  fi-om  the  State 

16  pursuant  to  paragraph  (1),  the  2  Senate  offices  shall 

17  be  separately  identified  and  designated,  and  no  per- 

18  son  may  be  a  candidate  for  both  offices.  No  such 

19  identification  or  designation  of  either  of  the  offices 

20  shall  refer  to  or  be  taken  to  refer  to  the  terms  of 

21  such  offices,  or  in  any  way  impair  the  privilege  of 

22  the  Senate  to  determine  the  class  to  which  each  of 

23  the  Senators  elected  shall  be  assigned. 

24  (b)  Rules  for  Conductlng  Election. — 
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1  (1)    In   general. — The    proclamation    of   the 

2  Mayor  issued  under  subsection  (a)  shall  pro\'ide  for 

3  the  holding  of  a  primary  election  and  a  general  elec- 

4  tion  and  at  such  elections  the  officers  required  to  be 

5  elected  as  provided  in  subsection  (a)  shall  be  chosen 

6  by  the  qualified  electors  of  the  District  of  Columbia, 

7  as  prescribed  by  the  State  Constitution  for  the  elec- 

8  tion  of  officials  of  the  State  government. 

9  (2)  Certification  of  returns. — ^Election  re- 

10  turns  shall  be  made  and  certified  in  such  manner  as 

11  the   State   Constitution  may  prescribe,   except  that 

12  the  Mayor  shall  also  certify  the  results  of  such  elec- 

13  tions  to  the  President  of  the  United  States. 

14  (c)  Assumption  of  Duties. — 

15  (1)  In  general. — ^Upon  the  admission  of  the 

16  State  into  the  Union,  the  officers  elected  at  the  elec- 

17  tion  described  in  subsection  (a)  shall  proceed  to  ex- 

18  ercise  all  the  functions  pertaining  to  their  offices  in, 

19  under,   or  by  authority  of  the   government  of  the 

20  State,  and  offices  not  required  to  be  elected  at  such 

21  initial  election  shall  be  selected  or  continued  in  office 

22  as  provided  by  the  State  Constitution  and  the  laws 

23  of  the  State. 

24  (2)  Certification  of  election  of  Federal 

25  OFFICIALS. — The  Governor  shall  certify  the  election 
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1  of  the  Senators  and  Representative  from  the  State 

2  under  the  election  described  in  subsection  (a)  in  the 

3  manner  required  by  law,  and  the  Senators  and  Rep- 

4  resentative  shall  be  entitled  to  be  admitted  to  seats 

5  in  Congress  and  to  aU  the  ri^ts  and  privileges  of 

6  Senators  and  Representatives  of  other  States  in  the 

7  Congress  of  the  United  States. 

8  (d)  Continuation  of  Authority  and  Duties  of 

9  DiSTEiCT  Officials. — ^Until  the  State  is  admitted  into 

10  the  Union,  individuals  holding  legislative,  executive,  and 

1 1  judicial  offices  of  the  District  of  Columbia,  including  the 

12  Delegate  to  the  House  of  Representatives  from  the  Dis- 

13  trict  of  Columbia,  shall  continue  to  discharge  the  duties 

14  of  their  respective  offices. 

15  (e)     Special     Rule     for     House     of     Rep- 

16  resentatives  Membership. — The  State  upon  its  admis- 

17  sion  into  the  Union  shall  be  entitled  to  one  Representative 

18  until  the  taking  effect  of  the  next  reapportionment,  and 

19  such  Representative  shall  be   in  addition  to  the  mem- 

20  bership  of  the  House  of  Representatives  as  now  prescribed 

21  by  law,  except  that  such  temporary  increase  in  the  mem- 

22  bership  shall  not  operate  to  either  increase  or  decrease  the 

23  permanent  membership  of  the  House  of  Representatives 

24  or  affect  the  basis  of  apportionment  for  the  Congress. 


206 


8 

1  SEC.  104.  ISSUANCE  OF  PRESIDENTIAL  PROCLAMATION. 

2  (a)  In  General. — Jf  the  President  finds  that  the 

3  propositions  set  forth  in  section  102(a)  have  been  duly 

4  adopted  by  the  people  of  the  State,  the  President,  upon 

5  certification  of  the  returns  of  the  election  of  the  officers 

6  required  to  be  elected  as  provided  in  section  103(a),  shall 

7  issue  a  proclamation  announcing  the  results  of  such  elec- 

8  tions  as  so  ascertained. 

9  (b)  Admission  of  State  Upon  Issuance  of  Proc- 

10  LAMATION. — ^Upon  the  issuance  of  the  proclamation  by  the 

11  President  under  subsection  (a),  the  State  shall  be  deemed 

12  admitted  into  the  Union  as  provided  in  section  101. 

13  Subtitle  B — Description  of  New 

14  Columbia  Territory 

15  SEC.  111.  TERRITORIES  AND  BOUNDARIES  OF  STATE. 

16  (a)  In  General. — The  State  shall  consist  of  all  of 

17  the  territory,  together  with  the  territorial  waters,  of  the 

18  District  of  Columbia  as  of  the  date  of  the  eneictment  of 

19  this  Act. 

20  (b)   Exclusion  of  National  Capital  Ser\^ce 

21  Area. — The  territory  of  the  State  shall  not  include  the 

22  National  Capital  Service  Area  (as  described  in  section 

23  112). 
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1  SEC.  112.  DESCRIPTION  OF  NATIONAL  CAPITAL  SERVICE 

2  AREA. 

3  (a)     National     Capital     Service    Akea    De- 

4  scribed. — Subject  to  the  succeeding  provisions  of  this 

5  section,  the  National  Capital  Service  Area  is  comprised  of 

6  the  principal  Federal  monuments,  the  White  House,  the 

7  Capitol  Building,  the  United  States  Supreme  Court  Build- 

8  ing,  and  the  Federal  executive,  legislative,  and  judicial  of- 

9  fice  buildings  located  adjacent  to  the  MaU  and  the  Capitol 

10  Building. 

11  (b)     Specific     Description    of     Metes    and 

12  Bounds. — The  National  Capital  Service  Area  is  more 

13  particularly  described  as  follows: 

14  Beginning  at  the  point  on  the  present  Vii^inia- 

15  District    of   Columbia   boundarv    due    west    of   the 

16  northernmost   point   of  Theodore    Roosevelt   Island 

17  and  running  due  east  of  the  eastern  shore  of  the  Po- 

18  tomac  River; 

19  thence  generaUy  south  along  the  shore  at  the 

20  mean  high  water  mark  to  the  northwest  comer  of 

21  the  Kennedy  Center; 

22  thence  east  along  the  north  side  of  the  Kennedy 

23  Center  to  a  point  where  it  reaches  the  E  Street  Ex- 

24  pressway; 
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1  thence   east   on   the   expressway  to   E    Street 

2  Northwest  and  thence  east  on  E  Street  Northwest  to 

3  Eighteenth  Street  Northwest; 

4  thence  south  on  Eighteenth  Street  Northwest  to 

5  Constitution  Avenue  Northwest; 

6  thence  east  on  Constitution  Avenue  to  Seven- 

7  teenth  Street  Northwest; 

8  thence  north  on  Seventeenth  Street  Northwest 

9  to  Pennsylvania  Avenue  Northwest; 

10  thence  east  on  Pennsyh^ania  Avenue  to  Jackson 

11  Place  Northwest; 

12  thence   north   on   Jackson  Place   to   H   Street 

13  Northwest; 

14  thence  east  on  H  Street  Northwest  to  Madison 

15  Place  Northwest; 

16  thence  south  on  Madison  Place  Northwest  to 

17  Pennsylvania  Avenue  Northwest; 

18  thence  east  on  Pennsylvania  Avenue  Northwest 

19  to  Fifteenth  Street  Northwest; 

20  thence  south  on  Fifteenth  Street  Northwest  to 

21  Pennsylvania  Avenue  Northwest; 

22  thence     southeast     on     Pennsylvania     Avenue 

23  Northwest  to  John  Marshall  Place  Northwest; 

24  thence  north  on  John  Marshall  Place  Northwest 

25  to  C  Street  Northwest; 
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1  thence  east  on  C  Street  Northwest  to  Third 

2  Street  Northwest; 

3  thence  north  on  Third  Street  Northwest  to  D 

4  Street  Northwest; 

5  thence  east  on  D  Street  Northwest  to  Second 

6  Street  Northwest; 

7  thence  south  on  Second  Street  Northwest  to  the 

8  intersection  of  Constitution  Avenue  Northwest  and 

9  Louisiana  Avenue  Northwest; 

10  thence  northeast  on  Louisiana  Avenue  North- 

11  west  to  North  Capitol  Street; 

12  thence  north  on  North  Capitol  Street  to  Mas- 

13  sachusetts  Avenue  Northwest; 

14  thence    southeast    on    Massachusetts    Avenue 

15  Northwest  so  as  to  encompass  Union  Square; 

16  thence    following   Union    Square    to    F    Street 

17  Northeast; 

18  thence  east  on  F  Street  Northeast  to  Second 

19  Street  Northeast; 

20  thence  south  on  Second  Street  Northeast  to  D 

21  Street  Northeast; 

22  thence  west  on  D   Street   Northeast  to  First 

23  Street  Northeast; 

24  thence    south    on    First    Street    Northeast    to 

25  Maryland  Avenue  Northeast; 
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1  thence  generally  north  and  east  on  Maryland 

2  Avenue  to  Second  Street  Northeast; 

3  thence  south  on  Second  Street  Northeast  to  C 

4  Street  Southeast; 

5  thence  west  on  C  Street  Southeast  to  New  Jer- 

6  sey  Avenue  Southeast; 

7  thence  south  on  New  Jersey  Avenue  Southeast 

8  to  D  Street  Southeast; 

9  thence  west  on  D  Street  Southeast  to  Washing- 

10  ton  Avenue  Southwest; 

1 1  thence  southeast  on  Washington  Avenue  South- 

12  west  to  E  Street  Southeast; 

13  thence  west  on  E  Street  Southeast  to  the  inter- 

14  section  of  Washington  Avenue  Southwest  and  South 

15  Capitol  Street; 

16  thence  northwest  on  Wasliington  Avenue  South- 

17  west  to  Second  Street  Southwest; 

18  thence   south  on  Second   Street   Southwest  to 

19  Virginia  Avenue  Southwest; 

20  thence   generally  west   on  Virginia  Avenue   to 

21  Third  Street  Southwest; 

22  thence  north  on  Third  Street  Southwest  to  C 

23  Street  Southwest; 

24  thence  west  on  C   Street  Southwest  to   Sixth 

25  Street  Southwest: 
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1  thence  north  on  Sixth  Street  Southwest  to  Inde- 

2  pendence  Avenue; 

3  thence  west  on  Independence  Avenue  to  Twelfth 

4  Street  Southwest; 

5  thence  south  on  Twelfth  Street  Southwest  to  D 

6  Street  Southwest; 

7  thence  west  on  D  Street  Southwest  to  Four- 

8  teenth  Street  Southwest; 

9  thence  south  on  Fourteenth  Street  Southwest  to 

10  the  middle  of  the  Washington  Channel; 

11  thence    generally    south    and    east    along    the 

12  midchannel  of  the  Washington  Channel  to  a  point 

13  due  west  of  the  northern  boundary  line  of  Fort  Les- 

14  ley  McNair; 

15  thence  due  east  to  the  side  of  the  Washington 

16  Channel; 

17  thence  following  generally  south  and  east  along 

18  the  side  of  the  Washington  Channel  at  the  mean 

19  high  water  mark,  to  the  point  of  confluence  with  the 

20  Anax30stia  River,  and  along  the  northern  shore  at  the 

21  mean  high  water  mark  to  the  northernmost  point  of 

22  the  Eleventh  Street  Bridge; 

23  thence    generally    south    and    east    along    the 

24  northern  side  of  the  Eleventh  Street  Bridge  to  the 

25  eastern  shore  of  the  Anacostia  River; 
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1  thence    generally   south   and  west   along   such 

2  shore  at  the  mean  high  water  mark  to  the  point  of 

3  confluence  of  the  Anacostia  and  Potomac  Rivers; 

4  thence  generally  south  along  the  eastern  shore 

5  at  the  mean  high  water  mark  of  the  Potomac  River 

6  to  the  point  where  it  meets  the  present  southeastern 

7  boundary  Line  of  the  District  of  Columbia; 

8  thence  south  and  west  along  such  southeastern 

9  boundary   line    to    the    point   where    it    meets    the 

10  present  Virginia-District  of  Columbia  boundary;  and 

11  thence  generally  north  and  west  up  the  Poto- 

12  mac  River  along  the  Virginia-District  of  Columbia 

13  boundary  to  the  point  of  beginning. 

14  (c)  Inclusion  of  Certain  Property,  Streets, 

15  AND  Sidewalks. — 

16  (1)  In  general. — The  National  Capital  Serv- 

17  ice  Area  shall  be  deemed  to  include — 

18  (A)  any  street  (together  with  any  sidewalk 

19  thereof)  bounding  the  Area;  and 

20  (B)  any  Federal  real  property  affronting  or 

21  abutting  the  Area  as  of  the  date  of  the  enact- 

22  ment  of  this  Act  (subject  to  paragraph  (2)). 

23  (2)  Federal  real  property  described. — 

24  For  purposes  of  paragraph  (1),  Federal  real  prop- 
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1  erty  affixmting  or  abutting  such  the  National  Capital 

2  Service  Area — 

3  (A)  shall  be  deemed  to  include  Fort  Lesley 

4  McNair,  the  Washington  Na\y  Yard,  the  Ana- 

5  costia  Naval  Annex,  the  United  States  Naval 

6  Station,  Boiling  Air  Force  Base,  and  the  Naval 

7  Research  Laboratory;  and 

8  (B)  shall  not  be  construed  to  include  any 

9  of  the  following  areas: 

10  (i)  Any  area  situated  outside  of  the 

11  District  of  Columbia  boundary  as  it  existed 

12  immediately  prior  to  the  date  of  the  enact- 

13  ment  of  this  Act. 

14  (ii)  Any  portion  of  the  Anacostia  Park 

15  situated  east  of  the  northern  side  of  the 

16  Eleventh  Street  Bridge. 

17  (iii)  Any  portion  of  the  Rock  Creek 

18  Park. 

19  (d)    Exclusion    of    District    Building. — ^Not- 

20  withstanding  any  other  provision  of  this  section,  the  Na- 

21  tional  Capital  Service  Area  shall  not  include  the  District 

22  Building. 
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1  SEC.  113.  CONTINUATION  OF  STATE  TITLE  TO  LANDS  AND 

2  PROPERTY. 

3  (a)  Continuation  of  Title  to  Lands  of  Dis- 

4  TRICT  OF  Columbia. — The  State  and  its  political  sub- 

5  divisions  shall  have  and  retain  title  or  jurisdiction  for  pur- 

6  poses  of  administration  and  maintenance  to  all  property, 

7  real  and  personal,  with  respect  to  which  title  or  jurisdic- 

8  tion  for  purposes  of  administration  and  maintenance  is 

9  held  by  the  territory  of  the  District  of  Columbia  as  of  the 

10  date  of  the  enactment  of  this  Act. 

11  (b)  Tebjviinatlon  of  Federal  Interest. — ^All  laws 

12  of  the  United  States  reserving  to  the  United  States  the 

13  free  use  or  enjoyment  of  property  which  vests  in  or  is  con- 

14  veyed  to  the  State  or  its  pohtical  sul)di\'isions  pursuant 

15  to  subsection  (a),  or  reserving  the  right  to  alter,  amend, 

16  or  repeal  laws  relating  thereto,  shall  cease  to  be  effective 

17  upon  the  admission  of  the  State  into  the  Union. 

18  Subtitle  C — General  Provisions 

19  Relating  to  Laws  of  New  Columbia 

20  SEC.  121.  limitations  on  authority  of  STATE. 

21  (a)   Imposition   of   Taxes   on  Federal  Prop- 

22  erty. — The  State  may  not  impose  any  taxes  upon  any 

23  lands  or  other  property  owned  or  acquired  by  the  United 

24  States,  except  to  the  extent  as  Congress  may  permit. 

25  (b)   Building  Height  Levhtations. — The   State 

26  may  not  change  any  provision  of  the  State  Constitution 
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1  concerning  height  limitations  on  buildings  without  the  con- 

2  sent  of  Congress. 

3  (c)  Treatment  of  Eesidents  of  National  Cap- 

4  iTAL  Service  Area  as  Electors  of  State. — Nothing 

5  in  this  Act,  the  State  Constitution,  or  the  laws  of  the  State 

6  may  be  construed  to  permit  the  State  to  refuse  to  allow 

7  an  individual  to  serve  as  a  qualified  registered  elector  of 

8  the  State  solely  because  the  individual  resides  in  the  Na- 

9  tional  Capital  Service  Area. 

10  SEC.  122.  EFFECT  OF  ADMISSION  OF  STATE  ON  CURRENT 

11  LAWS. 

12  (a)  In  General. — The  admission  of  the  State  into 

13  the  Union  shall  not  be  construed  to  affect  the  apphcability 

14  to  the  State  of  anv  laws  in  effect  in  the  District  of  Colum- 

15  bia  as  of  the  date  of  admission,  except  as  modified  or 

16  changed  by  this  Act  or  by  the  State  Constitution. 

17  (b)  Treatment  of  Federal  Laws. — ^All  of  the  laws 

18  of  the  United  States  shall  have  the  same  force  and  effect 

19  within  the  State  as  elsewhere  in  the  United  States,  except 

20  as  such  laws  may  otherwise  pro\'ide. 

21  SEC.  123.  continuation  OF  JUDICIAL  PROCEEDINGS. 

22  (a)  Pendestg  Proceedings. — 

23  (1)  In  GENERAL. — No  writ,  action,  indictment, 

24  cause,   or  proceeding  pending  in  any  court  of  the 

25  District  of  Columbia  or  in  the  United  States  District 
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1  Court  for  the  District  of  Columbia  shall  abate  by 

2  reason  of  the  admission  of  the  State  into  the  Union, 

3  but  shall  be  transferred  and  shall  proceed  within 

4  such  appropriate  State  courts  as  shall  be  estabhshed 

5  under  the  State  Constitution,   or  shall  continue  in 

6  the  United  States  District  Court  for  the  District  of 

7  Columbia,  as  the  nature  of  the  case  may  require. 

8  (2)  Succession  of  courts. — The  appropriate 

9  courts  of  the  State  shall  be  the  successors  of  the 

10  courts  of  the  District  of  Columbia  as  to  all  cases 

11  arising  within  the  limits  embraced  within  the  juris- 

12  diction  of  such  courts,  with  full  power  to  proceed 

13  with  such  cases,  and  award  mesne  or  final  process 

14  therein,  and  all  files,  records,  indictments,  and  pro- 

15  ceedings  relating  to   any  such  writ,   action,   indict- 

16  ment,  cause,  or  proceeding  shall  be  transferred  to 

17  such  appropriate  State  courts  and  shall  be  proceeded 

18  with  therein  in  due  course  of  law. 

19  (b)   Unfiled  Proceedings  Based  on  Actions 

20  Prior  to  Admission. — All  ci\Tl  causes  of  action  and  all 

21  criminal  offenses  which  shall  have  arisen  or  been  commit- 

22  ted  prior  to  the  admission  of  the  State  into  the  Union, 

23  but  as  to  which  no  writ,  action,  indictment,  or  proceeding 

24  shall  be  pending  at  the  date  of  such  admission,  shall  be 

25  subject  to  prosecution  in  the  appropriate  State  courts  or 
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1  in  the  United  States  District  Court  for  the  District  of  Co- 

2  Imnbia  in  like  manner,  to  the  same  extent,  and  with  hke 

3  right  of  appellate  review,  as  if  the  State  had  been  admitted 

4  and  such  State  courts  had  been  established  prior  to  the 

5  accrual  of  such  causes  of  siction  or  the  commission  of  such 

6  offenses. 

7  (c)  Maintenance  of  Rights  to  and  Jurisdiction 

8  Over  Appeals. — 

9  (1)  Cases  decided  prior  to  ad^hssion. — 
10  Parties  shall  have  the  same  rights  of  appeal  from 
11<  and  appellate  review  of  final  decisions  of  the  United 

12  States  District  Court  for  the  District  of  Columbia  or 

13  the  District  of  Columbia  Court  of  Appeals  in  anj'' 

14  case  finally  decided  prior  to  the  admission  of  the 

15  State   into   the   Union,   whether   or   not   an   appeal 

16  therefi-om  shall  have  been  perfected  prior  to  such  ad- 

17  mission.  The  United  States  Court  of  Appeals  for  the 

18  District  of  Columbia  Circuit  and  the  Supreme  Court 

19  of  the  United  States  shall  have  the  same  jurisdiction 

20  in  such  cases  as  by  law  prorided  prior  to  the  admis- 

21  sion  of  the  State  into  the  Union. 

22  (2)  Cases  decided  after  AD^^ssION. — ^Par- 

23  ties  shall  have  the  same  rights  of  appeal  from  and 

24  appellate  review  of  all  orders,  judgments,   and  de- 

25  crees  of  the  United  States  District  Court  for  the 
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1  District  of  Columbia  and  of  the  hi^est  court  of  the 

2  State,    as   successor   to   the   District   of  Columbia 

3  Court  of  Appeals,  in  any  case  pending  at  the  time 

4  of  admission  of  the  State  into  the  Union,  and  the 

5  United  States  Court  of  Appeals  for  the  District  of 

6  Columbia  Circuit  and  the   Supreme   Court  of  the 

7  United  States  shall  have  the  same  jurisdiction  there- 

8  in,  as  by  law  provided  in  any  case  arising  subsequent 

9  to  the  admission  of  the  State  into  the  Union, 

10  (3)  Issuance  op  subsequent  majtoates. — 

11  Any  mandate  issued  subsequent  to  the  admission  of 

12  the   State  shaJl  be  to  the  United   States  District 

13  Court  for  the  District  of  Columbia  or  a  court  of  the 

14  State,  as  appropriate. 

15  (d)  Conforming  Amendments  Relating  to  Fed- 

16  ERAL  Courts. — ^Effective  upon  the  admission  of  the  State 

17  into  the  Union — 

18  (1)  section  41  of  title  28,  United  States  Code 

19  is  amended  in  the  second  column  by  inserting  ", 

20  New  Columbia"  after  "District  of  Columbia";  and 

21  (2)  the  first  paragraph  of  section  88  of  title  28, 

22  United  States  Code,  is  amended  to  read  as  follows: 

23  "The  District  of  Columbia  and  the  State  of  New  Co- 

24  lumbia  comprise  one  judicial  district.". 
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1  SEC.  124-  UNITED  STATES  NATIONALITY. 

2  No  provision  of  this  Act  shall  operate  to  confer  Unit- 

3  ed  States  nationahty,  to  terminate  nationality  lawfully  ac- 

4  quired,  or  to  restore  nationahty  terminated  or  lost  under 

5  any  law  of  the  United  States  or  under  any  treaty  to  which 

6  the  United  States  is  or  was  a  party. 

7  TITLE  II— RESPONSffilLITIES 

8  AND  INTERESTS  OF  FEDERAL 

9  GOVERNMENT 

10  SEC.  201.  DESIGNATION  OF  NATIONAL  CAPITAL  SERVICE 

1 1  AREA  AS  DISTRICT  OF  COLUMBIA. 

12  As  of  the  date  of  the  admission  of  the  State  into  the 

13  Union,  the  shall  consist  of  the  National  Capital  Serv-ice 

14  Area. 

15  SEC.  202.  TREATMENT  OF  MILITARY  LANDS. 

16  (a)  Reservation  of  Federal  Authority. — 

17  (1)   In   GENERAL. — Subject   to   paragraph   (2) 

18  and  subsection  (b)  and  notwithstanding  the  admis- 

19  sion  of  the  State  into  the  Union,  authority  is  re- 

20  served  in  the  United  States  for  the  exercise  by  Con- 

21  gress  of  the  power  of  exclusive  legislation  in  aU  cases 

22  whatsoever  over  such  tracts  or  parcels  of  land  lo- 

23  cated  within  the  State  that,  immediately  prior  to  the 

24  admission  of  the  State,  are  controlled  or  owned  by 

25  the  United   States   and  held  for  defense   or  Coast 

26  Guard  purposes. 
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1  (2)  Limitation  on  authority. — The  power  of 

2  exclusive  legislation  described  in  paragraph  (1)  shall 

3  vest  and  remain  in  the  United  States  only  so  long 

4  as  the  particular  tract  or  parcel  of  land  involved  is 

5  controlled  or  owned  by  the  United  States  and  used 

6  for  defense  or  Coast  Guard  purposes. 

7  (b)  Authority  of  State. — 

8  (1)  In  general. — The  reservation  of  authority 

9  in  the  United  States  for  the  exercise  by  the  Congress 

10  of  the  United  States  of  the  power  of  exclusive  legis- 

11  lation  over  mihtary  lands  under  subsection  (a)  shaU 

12  not  operate  to  prevent  such  lands  from  being  a  part 

13  of  the  State,  or  to  prevent  the  State  from  exercising 

14  over  or  upon  such  lands,  concurrently  with  the  Unit- 

15  ed  States,  any  jurisdiction  which  it  would  have  in 

16  the  absence  of  such  reservation  of  authority  and 

17  which  is  consistent  with  the  laws  hereafter  enacted 

18  by  Congress  pursuant  to  such  reservation  of  author- 

19  ity. 

20  (2)   Service   of  process. — The   State   shall 

21  have  the  ri^t  to  serve  civil  or  criminal  process  with- 

22  in  such  tracts  or  parcels  of  land  in  which  the  author- 

23  ity  of  the  United  States  is  reserved  under  subsection 

24  (a)   in  suits  or  prosecutions  for  or  on  account  of 

25  rights  acquired,  obligations  incurred,  or  crimes  com- 
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1  mitted  within  the  State  but  outside  of  such  tracts  or 

2  parcels  of  land. 

3  SEC.  203.  FEDERAL  PAYMENT  TO  STATK 

4  (a)  Authorization  of  Payment  to  State. — ^Upon 

5  the  admission  of  the  State  into  the  Union,  the  annual  Fed- 

6  eral  pajment  authorized  to  be  appropriated  to  the  District 

7  of  Columbia  under  title  V  of  the  District  of  Columbia  Self- 

8  Government  and  Governmental  Reorganization  Act  shall 

9  be  authorized  to  be  appropriated  to  the  State. 

10  (b)  Report  on  Federal  Effects  on  Revenue 

11  AND  Expenditures. — 

12  (1)  In  GENERAL. — Not  later  than  7  months  be- 

13  fore  the  beguming  of  each  fiscal  year,  the  Governor 

14  shall  submit  a  report  to  Congress  on  tlie  effects  of 

15  the  presence  of  the  seat  of  the  Federal  Government 

16  within  or  adjacent  to  the  State  on  the  revenues  and 

17  expenditures  of  the  State,  and  shall  include  in  the 

18  report  information  relating  to — 

19  (A)  services  rendered  to  the  Federal  Gov- 

20  emment  and  services  rendered  because  of  the 

21  State's  proximity  to  the   seat  of  the   Federal 

22  Government,  and  the  cost  to  the  State  of  pro- 

23  viding  such  services; 

24  (B)  potential  revenues  lost  because  of  the 

25  presence  of  the  Federal  Government  "svithin  or 
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1  axijacent  to  the  State,  including  FederaUy-im- 

2  posed  height  or  other  restrictions  on  buildings 

3  located  within  the  State  and  revenues  not  ob- 

4  tainable  because  of  a  lack  of  taxable  property 

5  and  business  income  within  the  State;  and 

6  (C)  potential  revenues  gained  because  of 

7  the  presence  of  the  Federal  Grovermnent  within 

8  or  adjacent  to  the  State. 

9  (2)  Submission  to  CBO  and  OMB. — ^At  the 

10  time  the  Governor  submits  the  report  described  in 

11  paragraph  (1)  to  Congress,  the  Grovemor  shall  sub- 

12  mit  copies  of  the  report  to  the  Directors  of  the  Con- 

13  gressional  Budget  Office  and  the  Office  of  Manage- 

14  ment  and  Budget,  who  shall  submit  reports  to  Con- 

15  gress  analyzing  the  Governor's  report  not  later  than 

16  30  daj^  after  receiving  copies  of  the  report. 

17  (c)  Rule  of  Construction. — Notliing  in  this  Act 

18  is  intended  to  alter  the  basis  for  the  Federal  pajroient  to 

19  the  District  of  Columbia  or  the  State. 

20  SEC.  204.  WAIVER  OF  CLAIMS  TO  FEDERAL  LANDS  AND 

21  PROPERTY. 

22  (a)  In  General. — As  a  compact  with  the  United 

23  States,  the  State  and  its  people  disclaim  all  right  and  title 

24  to  any  lands  or  other  property  not  granted  or  confirmed 

25  to  the  State  or  its  political  subdivisions  by  or  under  the 
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1  authority  of  this  Act,  the  right  or  title  to  which  is  held 

2  by  the  United  States  or  subject  to  disposition  by  the  Unit- 

3  ed  States. 

4  (b)  Effect  on  Claims  Against  United  States. — 

5  (1)  In  general. —  Nothing  contained  in  this 

6  Act  shall  recognize,  deny,  enlarge,  impair,  or  other- 

7  wise  affect  any  claim  against  the  United  States,  and 

8  any  such  claim  shall  be  governed  by  appHcable  laws 

9  of  the  United  States. 

10  (2)  Rule  of  construction. — Nothing  in  this 

11  Act  is  intended  or  shall  be  construed  as  a  finding, 

12  interpretation,  or  construction  by  the  Congress  that 

13  any    apphcable    law    authorizes,     establishes,     rec- 

14  ognizes,  or  confirms  the  validity  or  invalidity  of  any 

15  claim  referred  to  in  paragraph  (1),  and  the  deter- 

16  mination  of  the  applicabihty  or  effect  of  any  law  to 

17  any  such  claim  shall  be  unaffected  by  anj'thing  in 

18  this  Act. 

19  TITLE  in— GENERAL 

20  PROVISIONS 

21  sec.  301.  general  definitions. 

22  In  this  Act,  the  followiog  definitions  shall  apply: 

23  (1)  The  term  "Commission"  means  the  State- 

24  hood  Transition  Commission  established  under  sec- 

25  tion  303. 
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1  (2)  The  term  "Council"  means  the  Council  of 

2  the  District  of  Columbia. 

3  (3)  The  term  "Governor"  means  the  Grovemor 

4  of  the  State  of  New  Columbia. 

5  (4)  The  term  "Mayor"  means  the  Mayor  of  the 

6  District  of  Columbia. 

7  (5)  The  term  "State  Constitution"  means  the 

8  proposed  constitution  of  the  proposed  State  of  New 

9  Columbia,  as  adopted  by  the  Council  of  the  District 

10  of  Columbia  in  the  Constitution  for  the  State  of  New 

11  Columbia  Approval  Act  of  1987  (D.C.  Law  7-8). 

12  (6)  The  term  "State"  means  the  State  of  New 

13  Columbia. 

14  SEC.  302.  CERTIFICATION  OF  ENACTMENT  BY  PRESIDENT. 

15  Not  more  than  60  days  after  the  date  of  enactment 

16  of  this  Act,  the  President  shall  certify  such  enactment  to 

17  the  Mayor  of  the  District  of  Columbia. 

18  SEC.  303.  STATEHOOD  TRANSITION  COMMISSION. 

19  (a)  Establishment. — There  is  hereby  established  a 

20  Statehood  Transition  Commission. 

21  (b)  Composition. — The  Commission  shall  be  com- 

22  posed  of  thirteen  members  appointed  as  foUows: 

23  (1)  3  members  appointed  by  the  President. 

24  (2)  2  members  appointed  by  the  Speaker  of  the 

25  House. 
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1  (3)  2  members  appointed  by  the  President  of 

2  the  Senate. 

3  (4)  3  members  appointed  by  the  Mayor  of  the 

4  District  of  Columbia. 

5  (5)  3  members  appointed  by  the  Council  of  the 

6  District  of  Columbia. 

7  (c)  Duties. — The  Commission  shall  advise  the  Presi- 

8  dent,  the  Congress,  the  Mayor  (or,  upon  the  admission  of 

9  the  State  into  the  Union,  the  Governor),  and  the  Council 

10  (or,  upon  the  admission  of  the  State  into  the  Union,  the 

1 1  House  of  Delegates  for  the  State  of  New  Columbia)  con- 

12  ceming  necessary  procedures  to  effect  an  orderly  transi- 

13  tion  to  statehood  for  the  District  of  Columbia  and  other 

14  matters  relating  to  the  assumption  of  the  property',  fanc- 

15  tions,  and  activities  of  the  District  of  Columbia  by  the 

16  State  during  the  first  2  years  of  the  State's  existence. 

17  (d)  Reports. — The  Commission  shall  submit  such 

18  reports  as  the  Commission  considers  appropriate  or  as 

19  may  be  requested. 

20  (e)  Termination. — The  Commission  shall  cease  to 

21  exist  2  years  after  the  date  of  the  admission  of  the  State 

22  into  the  Union. 
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The  Clerk.  Amendment  number  one  to  the  committee  print  for 
H.R.  51,  offered  by  Ms.  Norton. 

Page  23,  strike  line  3,  and  all  that  follows  through  page  24,  line 
19,  and  insert  the  following:  And  conform 

Ms.  Norton.  I  ask  imanimous  consent  that  the  amendment  be 
considered  as  having  been  read. 

[The  information  follows:! 
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Amendment  To  H.FL  51 
Offered  By  Ms.  Norton 

(Page  &  line  nos.  refer  to  Committee  Print  of  7/29/93) 

Page  23,  strike  line  3  and  all  that  follows  tlii'ough 
page  24,  line  19,  and  insert  the  following  (and  conform 
tlie  table  of  contents  accordingly): 

1  SEC.  203.  PAYMENT  TO  STATE  IN  LIEU  OF  TAX. 

2  In  order  to  compensate  the  State  for  unavailable  tax 

3  revenues  and  other  effects  on  the  revenues  of  the  State 

4  resulting  from  the  significant  presence  of  the  Federal  Gov- 

5  eminent  -w-itliiu  and  neai'by  the  State,  the  United  States 

6  shall  make  a  paj-ment  to  tlie  State  for  each  fiscal  year 

7  in  such  amount  and  under  such  schedule  as  Congi'ess  may 

8  determine  (taking  into  account  the  recoimnendations  of 

9  the  Statehood  Transition  Commission  imder  section  303). 

Page  27,  line  7,  strike  "The  Commission"  and  insert 
"(1)  The  Conunission". 

Page  27,  insert  after  line  16  the  following: 

10  (2)  In  addition  to  any  of  its  other  duties  under  pai'a- 

11  graph  (1),  not  later  than  1  year  after  the  date  of  the  en- 

12  actment  of  tliis  Act,  the  Commission  shall  develop  and  rec- 

13  onunend  to  Congi-ess  a  methodology  for  determining  the 

14  amount  of  and  schedule  for  the  annual  pajTuent  to  the 

15  State  requued  under  section  203,   and  shall  base  such 
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1  metliodology  upon  the  methodologies  used  to  determine 

2  the  amount  of  otlier  pa^-ments  in  lieu  of  taxes  made  by 

3  the  United  States  to  States  and  units  of  locaJ  government 

4  as  compensation  for  the  presence   of  Federal  propeiiy 

5  which  may  not  be  taxed  by  such  States  and  units  of  local 

6  government. 
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Ms.  Norton.  Amendment  number  one  accomplishes  two  impor- 
tant purposes.  It  strikes  the  section  of  the  bill  authorizing  the  an- 
nual Federal  payment,  and  instead  authorizes  a  payment  in  lieu  of 
taxes  or  a  PILOT  for  the  new  State,  exactly  like  the  PILOTs  cur- 
rently authorized  for  other  States  of  the  Union  today. 

This  provision  in  the  bill  provides  the  new  State  with  a  tradi- 
tional payment  in  lieu  of  taxes  identical  to  those  provided  to  thou- 
sands of  jurisdictions  in  the  United  States. 

I  am  explicitly  in  my  amendment  abolishing  Federal  payment.  It 
draws  its  contours  ana  rationale  from  the  present  status  of  the  Dis- 
trict and  has  been  described  in  contradictory  ways.  Despite  fre- 
quent observations  and  proof  to  the  contrary,  there  remain  Mem- 
bers who  regard  the  Federal  payment  as  nothing  more  than  a  spe- 
cial subsidy,  rather  than  a  payment  for  taxes  and  development  op- 
portunities lost  to  local  taxpayers  because  of  the  mammoth  Federal 
presence. 

We  will  never  settle  that  controversy,  but  we  can  see  to  it  that 
the  new  State  gets  no  Federal  funds  that  are  inconsistent  with 
statehood,  and  that  any  annual  payment  is  like  those  routinely  af- 
forded other  States.  My  bill  abolishes  the  formula  payment  and 
with  it  whatever  connotations  it  may  have  had. 

Beginning  with  the  Lincoln  administration,  the  Congress  has 
made  some  form  of  payment  to  the  District  of  Columbia  that  is  os- 
tensibly intended  to  compensate  the  city  for  the  unique  political 
status  of  the  Nation's  Capital.  In  fiscal  year  1992,  Congress  adopt- 
ed a  formula  to  set  the  amount  of  the  payment  at  24  percent  of  the 
second  prior  year's  own  source  revenues  collected  by  the  District  of 
Columbia. 

Instead  of  the  formula  Federal  payment.  New  Columbia  would 
qualify  for  a  payment  in  lieu  of  taxes  to  compensate  the  State  for 
the  tax  revenues  foregone  as  the  result  of  the  tax-exempt  presence 
of  Federal  real  property  in  the  State.  Examples  include,  but  are  not 
limited  to,  government-owned  office  buildings,  warehouses  and 
military  facilities. 

I  am  adding  the  PILOT  amendment  despite  the  demonstrated 
economic  viability  of  the  new  State.  It  would  be  legislative  mal- 
practice to  fail  to  include  for  the  District  what  is  routinely  avail- 
able to  other  jurisdictions  with  far  less  Federal  presence  and  intru- 
sion than  the  new  State  will  have. 

At  the  same  time,  in  planning  its  future,  New  Columbia  should 
not  rely  on  figures  that  have  been  handed  down  from  one  District 
political  generation  to  the  next,  forecasting  billions  of  dollars  in 
commuter  or  reciprocal  taxes. 

Earlier  this  year,  I  asked  the  General  Accounting  Office  to  re- 
view carefully  the  assumptions  used  for  determining  the  amount 
generated  by  a  nonresident  tax.  A  short  time  ago,  GAO  submitted 
to  me  a  preliminary  compilation  of  the  amount  of  revenues  that 
would  be  generated,  which  I  will  enter  into  the  record  at  this  time. 

[The  information  follows:] 
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Background 

Currently,  District,  Virginia,  and  Maryland  have  an  agreement  not 
to  tax  each  others  nonresident  commuters.  Also,  the  District  is 
prevented  by  the  Home  Rule  Act  from  taxing  the  income  of  commuters. 
The  District  has  made  no  specific  decisions  on  how  a  nonresident 
income  ta>:  would  be  implemented  but  used  census  data,  local 
county/city  tax  data  and  District  tax  data  to  estimate  the  revenues 
fi'om  a  nonresident  income  t£ix.  The  following  discusses  the 
assumptions  used  in  the  District  calculations.  The  schedules  in 
attachments  I,  II,  and  III  were  provided  by  the  District.  Tlfe 
explanations  of  the  schedules  come  from  interviews  with  District 
officials.  Further,  we  have  included  a  1991  article  from  the 
Columbia  Law  Review  that  discusses  the  issue  of  nonresident  ijicome 
tax.  (See  attachment  IV) 


Assumptions  Used  by  the  District  to  Estimate  a  District 
Nonresident  Income  Tax. 


The  1990  Rtvlin  Report 

The  RivLin  repori:  estimates  nonresident  income  tax  revenues  go 
ranee  from  $800  million  to  *1.2  billion  depending  on  the  tax  rate 
used.  To  determine  the  estimated  annual  revenues  that  would  be 
generated  by  a  District  nonresident  income  tax.  the  District  took 
its  estimate  of  nonresident  commuters  by  jurisdiction,  its  estimate 
of  the  income  earned  by  these  nonresidents  commuters  and  multiplied 
it  by  District,  Maryland,  and  Virginia  tax  rates.  At  the  time  oi 
the  Rivliti  report,  nonresident  income  was  estimated  at  $16  billion 
for  ail  jurisdictions.  This  method  did  not  use  the  specific 
information  on  commuters^  from  tljie  census  nor  information  provided 
by  the  local  counties/ cities.  "^hi=:  is  sl  gross  estimate  and  was 
used  because  according  to  District  ofliciaia  the  District  was;  glvei; 
'one  day  by  the  Rivlin  Commission  to  generate  an  estimate  of 
rf^-veaLir-s  of  a  noiii-esident  income  tax. 

February  1993   Estimates  of  Nonresident  Income  tax  revenues. 

The  current  estimates  of  $1.37  billion  are  based  on  commuter  data 
taken  from  the  1990  census,  1990  tax  data  from  10  local 
counties/cities  that  have  the  largest  number  of  nonresident 
commuters  and  1990  District  tax  data.  (See  explanations  of 
District  calculation  on  Attachments  II  and  III.)  Further  the 
District  estimates  that  there  are  at  least  20.000  to  .30.00' 
nonresi-dents  that  are  outside  the  10  localities  that  proviaea  aata 
These  nonresidents  were  not  cover  by  the  estimate. 
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EXPLANATION  OF  COLUMNS 

The  top  of  each  page  identifies  the  designated  area  residents  for 
which  the  information  is  being  calculated. 

A  -   Income  brackets  established  by  the  District. 

B  -  Total  federal  adjusted  gross  income  (AGIj  of  designated  area 
residents  by  income  class.  Derived  from  1990  census  data. 

C  -  Percent  of  total  AGI  of  designated  area  residents  by  income 
class.  Derived  by  dividing  income  class  total  in  column  B  by 
the  grand  total  in  column  B. 

D  -  Nximber  of  1990  federal  returns  filed  by  designated  area 
residents  by  income  class.  Derived  from  data  provided  to  the 
District  by  local  county  and  city  governmenr.s. 

i  -  Percent  of  total  returns  of  designated  area  residents  by 
income  class.  Derived  by  dividing  income  class  total  in 
column  D  by  the  grand  total  in  column  D. 

?  -  Average  AGI  for  returns  of  designated  area  residents  by  income 
class.  Derived  by  dividing  column  B  by  column  D. 

■•T  -  Number  of  designated  area  residents  commuting  to  the  District 
by  income  class.  Obtained  by  taking  the  total  number  ox 
aesignated  area  lefj  ...^ :.  „o  commuting  to  work  in  the  District 
from  the  1990  Census  data  (total  of  this  column)  and 
multiplying  it  by  coliunn  E  for  each  income  bi'-acket . 

H  -  Average  AGI  for  returns  of  designated  area  commuters  to  the 
District  by  income  class.  Derived  by  multiplying  column  F  by 
column  G. 

I  -  Effective  1800  District  tax  rate  for  designated  aica  i.eoidents 
by  income  class.   Derived  from  District  tax  data. 

J  -  Total  income  tax  foregone.  Derived  by  multiplying  column  H  by 
column  I . 

NOTE:   Ctiiculation  differences  in  schedules  due  to  rounding. 
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EXPLANATION  OF  COLUMNS 

Tlie  top  of  each  page  identifies  the  designated  area  residents  for 
whicn  the  information  is  being  caicuiated. 

A  -   Income  brackets  established  by  District. 

B  -  Total  federal  adjusted  gross  income  ( AGI  )  of  District 
residents  by  income  class.  Derived  from  District  tax  data. 

C  -  Percent  of  total  AGI  of  District  residents  by  income  class. 
Derived  by  dividing  income  class  total  in  column  B  by  the 
grand  total  in  column  B. 

D  -  Number  of  1990  federal  returns  filed  by  District  residents  by 
income  class.   Derived  from  District  tax  data. 

E  -  Percent  of  total  returns  filed  by  District  residents  by 
income  class.  Derived  by  dividing  income  class  total  in 
column  D  oy  the  grand  total  in  column  D. 

F  -  Average  AGI  for  the  returns  of  District  residents  by  income 
class.  Derived  by  dividing  column  B  by  column  D. 

G  -   Number  of  Districr  residents  commuting  r-o  other  areas  by 
income  class.   Obtained  by  taking  the  total  nxurioer  of 
District  residents  commuting  to  work  for  a  designated  area 
from  the   1990   Census  data   i total   of  this   column )   and 
multiplying  it  by  coliunn  E  for  each  income  bracket. 

H  -   Average  AGI  for  returns  of  District  resiaents  commuting  to  the 
designated  areas  by  income  class.  Derived  by  multiplying 
col\.unn  F  by  column  G. 

I  -  Effective  area  1990  ta>.  rate  for  District  residents  commuting 
by  l...-.^uiu  ^iooo.   Provided  by  local  g<jveiiiuieiio&. 

J  -  Total  income  tax  that  would  be  paid  to  an  area  by  District 
Residents  by  income  class.  Derived  by  multiplying  column  H  by 
column  I. 

Note:  Calculation  differences  in  schedules  due  to  rounding. 
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Act  achmen  c     iv 

NOTES 

"RESIDENT"  TAXPAYERS:   INTERNAL  CONSISTENCY. 
DUE  PROCESS,  AND  STATE  INCOME  TAXATION 

IrrraoDucnoN 

In  the  past  decade,  the  federal  government  has  dramatically  shifted 
to  the  states  the  burden  of  providing  many  government  services.' 
States  face  spiralling  costs  in  such  areas  as  Medicaid,  other  health  care 
programs,  education,  and  prison  construction  with  only  a  fraction  of 
the  financial  assistance  previously  provided  by  the  federal  govern- 
ment.- Because  these  increased  expenditures  have  required  states  to 
raise  additional  revenue,  states  have  both  adopted  many  new  taxes  and 
increased  the  rates  of  existing  taxes.' 

This  ballooning  sute  uxation  has  predictably  met  with  voter  indig- 
nation and  opposition,*  leaving  states  scrambling  to  find  new  sources 
of  revenue  that  are  more  palatable  to  the  voters.^  One  popular  source 
of  increased  revenue  is,  therefore,  the  taxation  of  nonvoters.®  Many 
states  have  recently  raised  their  commuter  taxes'  and  some  now  tax 
pensions  of  former  residents  who  have  moved  to  other  states."  Other 
novel  forms  oi  taxation  of  nonresidents  have  also  been  adopted.^ 

Another  way  lo  raise  the  taxes  of  nonvoters  is  to  expand  the  defini- 
tion of  "resident"  for  income  tax,  but  not  for  voting,  purposes.  Slates 
tax  nonresidents  only  on  income  earned  within  the  taxing  state,  but  lax 
residents  on  income  earned  anywhere  in  the  world.  A  state  may  deem  a 
taxpayer  who  votes  and  maintains  her  primary  residence  in  a  different 
state  a  "resident"  for  income  tax  purposes  and  thereby  tax  her  world- 
wide income  as  a  politically  painless  way  of  increasing  the  tax  base. 

I         B  E  I.  Sec  Pauing  the  Buck.  Economist.  Aug.  5.   1989,  at  26:  Cleckman,  Stretched 

Jj  e  ^  Thin:  Strapped  for  Caih.  States  Face  Totigh  CSioices.  Bus.  Wk..  June  5.  1989.  at  88. 

IL^.e  2.  See  Rising  Costs  Forced  Taxes  Upward  in  Many  Sutes.  N.Y.  Times.  Aug.  7, 

_0^  1990.  at  A20.  col.    1;  Wandycz.    flic  Sutes  are  Hungry.  Fori>es.  June  25.   1990.  at 

—  Z  -a  212-IS:  States'  Fiscal  Woes  Crow  as  Economy  Slows.  Wall  St.  J..  Apr.  26.  1990.  at  I. 

•c  ~  S  ^°''  ^-  P'Ming  ihr  Buck,  supra  note  I.  at  26:  Cleckman.  supra  note  I.  at  89. 

£■§  S.  See  Tnich,  llie  Taxcrs  Vou  Can  No  Longer  Ignore.  Money.  Jan.  1990.  at  80: 

<25  a.  Novack.  But  Don  i  Make  nieni  Hiss.  Forbes.  Nov    14.  1988.  at  159. 

O  @  IK  ■*•  ^^'^  riiousands  I'rotMi  Taxes  in  Trenton  Kallv.  Siar-l^gcr.  July  2.  1990.  at  I. 

col.  I:  Dcriciis  Imperil  Northwest  Ci<ivernors.  N.Y.  Tnncs.  Apr.  18.  1990.  at  20.  col.  I. 
5.  See  Nov-ack.  supra  note  3.  at  100. 
G.  Id. 

V.  Sec  Baker.  The  Empire  (Stale)  Strikes  Back,  Christian  Sci.  Monitor.  Julv  7.  1989. 
ill  8.  col.  2. 

8.  Sic  Novack.  The  I'ensiun  Snuichers.  Forlics.  Jiiiic  25.  1990.  at  214.  214-15. 

9.  Sec  Novack.  supra  note  3.  at  I  GO  (e.g..  "impact  fees"'  iiii|><»ed  in  (Valifomia  on 
inosily  out-of-town  real  estate  developers  for  future  homeowners'  use  of  government 
«er»-i»f»). 

O.  119  ^\H\ 
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The  Supreme  Court  has  held  thai  the  Constitution  permits  states 
to  tax  residents,  but  not  nonresidents,  on  their  worldwide  income. 
However,  there  is  practically  no  case  law  or  scholarly  literature  discuss- 
ing who  constitutionally  may  be  considered  a  resident  for  state  tax 
purposes. 

This  Note  argues  that  some  states'  definitions  of  resident  are 
overly  broad,  resulting  in  the  unconstitutional  taxation  of  some  taxpay- 
ers. Pan  I  presents  a  survey  of  the  relevant  state  tax  statutes.  Part  II 
examines  the  constitutional  doctrines  that  limit  state  raxotiop  of  out-of- 
state  income.  Part  III  demonstrates  how  these  constitutional  doctrines 
restrict  a  state's  ability  to  classify  certain  taxpayers  as  residents  and  ar- 
gues that  some  states'  definitions  reach  beyond  these  restrictions.  Part 
III  also  suggests  several  remedies  for  this  failure. 

I.  State  Income  Tax  Schemes 

States  generally  designate  certain  taxpayers  as  "residcnis."  ui.xing 
tlicin  oil  iiuonic  earned  anywhere  in  the  world,  and  (ifsii;iiaif  oilu-r 
laxpavcr.s  a.s  ■nonresidents."  taxing  ihein  onh  on  in< onic  eame<l  uiihin 
(he  taxing  stale.'"  States  vary  in  their  definition  of  ■■resicieiit";  some 
slates"  definiiions  are  nuich  broadci  ihan  others. 

In  an  effort  to  avoid  multiple  taxation  of  income  earned  by  their 
residents,  most  states  grant  tax  credits  to  residents  for  income  taxes 
paid  to  other  states.  Because  many  states  also  impose  restrictions  on 
these  credits,  and  because  some  definitions  of  "resident"  allow  for  the 
possibility  of  multiple  residences,  some  taxpayers  arc  nevertheless 
faced  with  a  substantial  multiple-tax  burden. 

A.  State  Definitiom  of  Resident 

States   choose    to   define   "resident"    in    many    different    ways." 


10.  S<o.  en-.  N  V  lax  I.a«  §  61  1  (McKmiuv  1987);  sci-  All  .Stales  lax  i;>ii<l<-  (I'll) 
^  'MKyh.  N.Uf.  Mulii-Staio  taxation  of  Personal  liuonic.  Ill  U.  I'a.  I..  Rev.  <MA.  «»7.')-7<.> 
(I'.Xi:!) 

I  I  Al.i  Ctidf  §  4()-IS-'.»  (198.5).  Ariz.  Ri-\.  Stat  Ann.  §  4:M(M  L'l  (I9S0  .<.-  .Siip|). 
1989):  Ark  Stat.  .Ann  §  •.>b-.'>l-l02(9)  (1987);  t'.jl.  Rev  &-  lax  CoiK-  §  I7()N  (Wtsi 
I9M.H):  Colo  Rev  Stat  §  39-'-".'- 103(8)  (Supp  I9«9);  Conn  Cen  Stat.  Ann  §  l-'-SO.'i 
(WeM  1983  4k.  Supp  1990)  (Connecticut  docs  not  have  a  ^eneial  |>eisonal  nuoine  lax 
lull  does  tax  capital  Rams  and  dividends);  l>cl  Code  Ann.  tit.  30.  !(  1  103  (198.'));  1) C. 
C..<le  Ann.  §  47-180^(17)  (1990):  (;a.  Code  .\nn.  §48-7-1(10)  (1981');  Ha«  Rev.  Siai. 
§-.'3.'>-l  (1988):  Idaho  Code  §  (53-3013  (1989);  III  Ann.  Scxi.  eh.  I'JO.  Tl  I. '.- 1. SO  I  (*_>()) 
(Snnth-Hurd  197-4  X.  Supp  I9<H)):  Ind  Code  Ann  §  G-S-I-l'.'  (Bums  1989);  loua  Code 
Ann  §  42'-'.-4  8  (West  1990),  K.i.i.  Siai.  Ann  §  79-32.109(1))  (1989);  Kv  Re\  Siai.  Ann. 
§  111.010(17)  (Michie/Hobbs-Meiiill  1982  &  Supp.  HMK)):  l-i.  Rev  Slat  Ann. 
§  17:31(1)  (West  1990),  Mc  Rev  Slat.  Ann  tit  3(i.  §  .'•)l02.f)  (Supp  1989).  M<1.  lax- 
(;en  Co<le  Ann  S  10- 101(h)  (1988).  Mass.  Ann.  1-iws  ch.  (i2.  §  1(1)  (l-iw.  Co..)p  1990): 
Muh  Coinp  l-ius  Ann  $  2()(>  18  (West  1986);  Minn  Stat.  Ann  §  29001.7  (West  .Supp. 
1990).  Miss  Code  Ann  §  27-7-3(e)  (1972);  Mo  Ann.  Stat.  §  143.101.1  (Vernon  1971)); 
Mont.  Code  Ann    §  1  .i-30- 101  (1.5)  (1989).  Neb   Rev.  Siai.  §  77-27l.'i(2)(a)  (I98(i);  Nil. 
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Often,  states  include  several  categories  of  taxpayers.  Most  states  in- 
clude domicilianes,'^  and  many  also  include  individuals  with  various 
other  characteristics. 

"Domicile"  is  rarely  defined  by  statute,  but  courts  and  state  regula- 
tions generally  assign  the  term  its  common  law  meaning:  "the  place 
which  an  individual  intends  to  be  his  permanent  home — the  place  to 
which  he  intends  to  return  whenever  he  may  be  absent."'^  One  does 
not  lose  domiciliary  status  by  moving  to  a  different  stale  unless  one 
intends  to  make  the  second  state  one's  perniancni  home.'"*  Because  a 
domiciliary  need  not  be  present  in  the  siaie  during  the  taxable  year 
and  >"de'*d,  coi:!d  have  few  or  no  contacts  wiih  the  state  oiner  than  an 
intent  to  return  sometime  in  the  future,'*  some  states  exempt  from  res- 
ident status  certain  domiciliaries  who  have  limited  contacts  with  the 
taxing  state.'*  For  example.  New  Jersey  exempts  domiciliaries  who 
"maintain[]  no  permanent  place  of  abode  in  this  State,  maintain[]  a  per- 
manent place  of  abode  elsewhere,  and  spcnd()  in  the  aggregate  no 
more  than  30  days  of  the  taxable  year  in  this  State.""  Man\  other 
states  include  all  domiciliaries,  however,  no  matter  how  limited  the 
domiciliaries'  contacts  with  the  taxinj^  siait-.'" 


Kc\ .  Sijt.  Ann.  §  77;;<  (Supp.  I<I891  (iiuoinc  ij\  <inl\  on  iiii.iiii;il)lc  iikomk-I.  N  |  .Siac 
Ann.  §  .=>4A;I-L'.ni  (Wcsi  198(5).  .\..M  .Si.ii.  Ann  ?!  7-'.'  .'.(^  (l«»'.»<l).  N.\  I  .i\  Uu 
§  OO.i(b)(l)  (McKmncy  1987);  N.C.  C.cn.  -Sun  §  l().=)-i:i-1.l(  PJ)  (l<KS9).  N.I),  tlcni  Code 
§  57-38-01(6)  (1983  «:Supp.  1989);  Ohio  Rev  Code-  Ann  ![  5747  01(1)  (Baldwni  1985  &• 
Supp  1989);  OLIa.  Siac.  Ann.  cii.  68.  §  2353  4  (Wos(  .Supp  1990);  Or  Rev  Siai 
§  316.027  (1989);  72  Pa.  Cons.  Siai.  §  7301  (I'urdon  1990);  R.I  Gen.  Laws  §  44-30-5 
(1988);  S.C.  Code  Ann  §  12-7-20(13)  (Uw  Co-op.  Supp  1989);  Tcnn.  Code  Ann. 
§  67-2-101(5)  (1989)  (income  tax  on  intangible  income  only);  Utah  Code  Ann  §  59-10- 
103(j)  (Supp.  1990);  Vt.  Stat.  Ann.  til.  32.  §  58II(II)(A).  (13)  (1981  IL- Supp.  1989);  Va. 
Code  Ann.  §  58.1-302  (1984  &;  Supp.  1990);  W  Va.  Code  §  1 1-21-7  (1987);  Wis.  Stat. 
Ann.  §  71.02  (West  1989). 

12.  Every  state  that  has  a  personal  income  tax  except  .Mabama.  Georgia,  and  New 
Hampshire  includes  domiciliaries  in  its  definition  of  resident.  .Alabama  provides  dial  a 
domiciliar>-  is  "presumed"  to  be  a  resident.   See  siaitiies  cited  supra  nolo  1 1. 

13.  N.V.  Comp.  Codes  R.  &  Regs.  tit.  20.  §  102.2(d)(1)  (1982):  .see  also,  e.g  .  In  re 
Davy.  281  A.D.  137.  138.  120  N.V.S.2d  4.50.  452  (19.52)  (dtmiuiJe  derived  froin  ihe 
I^im  'domus'  meaning  a  home  or  dwelling  house").  .Siaie  v.  (Harford  rriicking.  Inc..  4 
N.j.  346.  353.  72  A.2d  851.  855  (19.50)  ("|l|he  basic  concept  iinderUing  domicile  i>  thai 
o(  home  •);  Cal.  Admin   Code  hi    18.  §  17014(c)  (1990) 

14  Sec.  e.g..  White  v  Siowell.  229  Mass.  .V.M.  .597.  119  N  K  121.  121  (1918)  ("a 
domicil  once  acquired  is  iioi  lost  iiniil  a  new  one  is  obtained");  Borland  v.  B<i$ioii.  132 
Mass.  89.  95  (1882)  (same). 

1 5.  Sec  G.  .Aliman  &  F.  Keesling.  Allocation  of  Income  in  State  1  axaiion  44  (2d  ed. 
19.50) 

l().  Idaho.  Missouri.  New  Jersev.  New  \ori..  Ohio.  <)rcn<»n.  I'ennsvlvaiiia.  \eriiioni. 
and  West  Virginia  exempt  certain  domiciliaries  with  limited  <.<>nta<  is.  See  si.itiiies  «ited 
supra  note  I  I . 

I"    N.J.  Slat.  Ann.  §  .54A:l-2.m  (West   I98(i) 

18  Hiese  states  arc  Aii/ona.  AiLansas.  Caliioinia.  Colorado.  Coiinecticiit. 
Delaware.  Hawaii.  Illinois,  liuliaii.t.  Iowa.  Kans;is.  Kentuckx.  I.ouisi;ina.  .Maine. 
Maryland.   Massachusetts.   Michigan.   Minnesota.   Mississippi.   Nebraska.    Neu    Mexmi. 
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Besides  domiciliaries.  most  states  also  include  other  groups  of  tax- 
payers in  their  definitions  of  resident.'^  Some  states  provide  that  any 
person  who  is  present  in  the  state  for  more  than  six  months  during  the 
taxable  year  is  a  resident. ^°  Other  states  include  any  taxpayer  who 
maintains  a  permanent  place  of  abode  in  the  state  for  a  certain  number 
of  days  during  the  year.^'  Seventeen  states,  and  the  District  of  Colum- 
bia, combine  a  presence  requirement  and  a  permanent  abode  require- 
ment to  provide  that  a  resident  includes  anyone  who  is  present  within 
the  state  for  more  than  183  days  during  the  taxable  year  and  who  main- 
tains a  permanent  place  of  abode  within  the  state.-- 

Except  for  New  York  and  a  few  others.^'  most  states  have  little  case 
law  or  regulations  to  clarify  the  presence-plus-place-of-abode  residence 
definition.  New  York's  regulations,  which  appear  to  be  typical  of  the 
other  states  that  have  addressed  these  issues,  state  that  a  "permanent 
place  of  abode  means  a  dwelling  place  permanently  maintained  by  the 
taxpayer,  whether  or  not  owned  by  him."''*  The  regulations  explicitly 
exclude  "a  mere  camp  or  cottage,  which  is  suitable  and  used  only  for 
vacations  .  .  .  [and]  a  place  of  abode  .  .  .  [that  is]  maintained  only  during 
a  icmporarv  stay  for  the  accomplishment  of  a  particular  purpose."'-'* 

Die  Now  York  Court  of  Appeals  was  called  upon  to  imcr|)ie(  "pcr- 
inaiic'iii  place  of  abode"  in  Stranahan  v.  Srw  York  Stole  Tax  ('.oiniimstnn  ,-*' 
in  which  the  taxpayer  owned  a  half-million  dollar  house  in  Palm  Beach. 
Florida  where  she  was  domiciled. '"•'"  She  also  rented  a  two-and-a-half 
room  apartment  in  New  York  that  she  used  "only  occasionally  ...  at 
most,  lor  a  few  days  at  a  time  .  .  .  for  brief  shopping  trips,  as  a  stop-over 


Nurih  Carolina,  Nonh  Dakota.  Oklahoma,  South  Carolina.  Tennessee,  Utah.  Virginia, 
and  Wisconsin.   Sec  statutes  cited  supra  note  1 1 . 

19.  Only  Massachusetts,  New  Mexico,  South  Carolina,  and  Wisconsin  limit  their 
definition  of  resident  to  include  domiciliaries  alone.   See  statutes  cited  supra  note  II. 

20.  Georgia  and  Louisiana  include  these  taxpayers.  Michigan  includes  those  that 
"lived"  ■»  (he  state  for  more  than  six  months  dunng  the  taxable  \car.  See  statutes  cited 
supra  note  1 1 . 

21.  I1ics<  stales  are  Iowa.  Louisiana,  Maryland.  .Montana.  Ohio  (unless  the  tax- 
paver  IS  OIK  of  iho  state  for  more  than  235  days  diinng  the  year),  .iiid  Rhode  Island 
(abode  here  does  not  even  have  to  be  "permanent").    See  statutes  tiic<l  supra  iu»ic  I  I. 

22.  .\rk:ii)sas.  Colorado,  Connecticut.  Delaware.  Indiana.  Kemiitkv.  Minnesota. 
Missouri.  .Nebraska.  .New  Jersey.  New  York,  North  Dakota  (seven  itioiiihs  presence  re- 
quired). IViinsxIvania.  Rhode  Island,  Utah.  Vermont,  .iiid  West  \°irt>inia  iiicoipoiaie  this 
dcfiniiion.   See  statutes  cited  supra  note  1 1. 

23.  See  Minn.  Stat.  Ann.  §  290.01.7  (West  1989);  .\.Y.  Coinp  Codes  R  X:  Regs.  tit. 
20.  §  1()2.2(.>.  (t!  (1984);  Or.  Rev.  Stat.  §  31(3.027  (1989):  61  I'a  Code  <>  101  .S  (1984); 
Tiah  (:.)de  .Ann.  §  .59- 10- I03(j)  (Supp.  1990);  W  Va.  .Admin.  Code  Leg.  §  1  10-21-7.1.3 
(1988). 

24.  .\.V.  Comp.  Codes  R.  Sc  Regs  tit.  20,  §  102.2(e)  (1984)  West  Virginia  agrees 
with  New  \'<irk"s  defiiiiiioii  or"permaneni  place  ofabode."  See  staiuies  and  legiilations 
citetl  siipi;i  note  23. 

2.5    N  V   Comp   Codes  R.  &  Regs.  tit.  20.  §  102.2(e)  (1984). 
2l».  (■>8  .\.D2d  2.')0.  41(5  N.Y.S.2d  830  (1979). 
27.  Id.  at  2.S1.  41(")  N.Y.S.2d  at  837. 
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place  on  trips  to  Europe  and  to  attend  dances.'*^*  The  taxpayer  kept 
the  apartment  because  she  "disliked  staying  in  hotels. "^^  The  court 
stated  that  such  an  apartment  qualifies  as  a  "permanent  place  of 
abode"  for  residence  purposes.  It  reasoned  that  since  the  regfulations 
only  exclude  "a  mere  camp  or  cottage,  which  is  suitable  and  used  only 
for  vacations,"  and  "[tjhis  apartment  was  suitable  for  other  uses  than 
vacations,"  then  the  regulations  included  such  an  apartment  as  a  resi- 
dence, even  though  it  was  only  occasionally  used.'**  Thus,  New  York 
has  interpreted  "permanent  place  of  abode"  broadly  to  include  all 
"permanent"  abodes,  rented  or  owned,  as  long  as  the  abodes  are  suita- 
ble for  purposes  other  than  vacation. 

New  York's  highest  court  has  also  offered  guidance  in  interpreting 
that  state's  presence  requirement.  New  York's  regulations  define  the 
word  "day"  for  purposes  of  the  183-day  requirement"  as  "any  part  of 
a  calendar  day."'^  In  Leach  v.  Chu,'^  the  taxpayer  was  a  Connecticut 
domiciliary  who  worked  in  New  York  as  a  stockbroker  approximately 
six  hours  a  day,  five  days  a  week.''*  Although  the  taxpayer  usually  re- 
turned to  Connecticut  evcr\  dav  after  work,  he  maintained  a  studio 
apartment  in  Now  ^'oI•k  that  '"was  used  approximately  one  night  per 
week  except  in  the  summer. "'''  The  Court  held  that  the  icgulaiioii  that 
defined  any  pan  of  a  calendar  day  as  constituting  a  full  day  was  a  valid 
interpretation  of  the  statute,  so  the  taxpayer  was  found  to  be  present 
within  the  state,  for  purposes  of  calculating  the  183-day  requirement, 
each  day  that  the  taxpayer  worked  in  New  York.^**  The  Court  also 
noted,  citing  Stranahan,  that  the  studio  apartment  met  the  regulation's 
definition  of  "permanent  place  of  abode,"  and  therefore  held  that  the 
taxpayer  was  a  resident  of  New  York." 

The  New  York  regulations  do  not  require  that  the  taxpayer  be 
present  in  New  York  for  any  specific  purpose.'"  The  only  explicit  ex- 
clusion is  presence  "solely  for  the  purpose  of  boarding  a  plane,  ship. 


28.  Id. 
2«.».  Id. 

30.  Id.  ac  253.  4  IG  N.V.S.l'd  ai  838  (quotinR  N.V.  Conij)  (".Ddcs  K  iC-  Rcf;s  hi.  20. 
S  I02.2(o)  (1088))  (cinpliasi.<i  added).  The  conn  nevertheless  held  ih;«(  (he  laxpaver  was 
iioi  a  re.sKleiu  because  she  did  iioi  meet  (he  presence  reqiiiieineni.  .Alilutiigh  ihe  tax- 
payer was  present  in  New  York  for  more  than  183  days  while  staying  in  .i  New  York 
liuspital.  the  court  held  that  ■'invohintary  presence"  due  to  serious  illness  was  not  pres- 
ence under  the  statute.   Id.  at  2.'>-l.  4I()  N.Y.S.2d  at  839. 

3 1 .  See  supra  text  accoiiipanvini;  note  22. 

32.  NY.  Coinp.  Code  R.  .V:  Rcrs  tit.  20.  §  102.2(c)  (I<IS4).  Minnesota.  Oregon. 
Pennsylvania.  Utah,  and  West  Virginia  agree  with  New  VorkS  ileliniiion  ol'a  "day."  .See 
statutes  and  regulations  cited  supra  note  23. 

33.  \bO  A.I).2d  842.  .=i40  N.\  ..S.2d  .59(i  (l«.»8<»)  (ineni.) 
.34.  Id.  at  843.  .S40  N  Y  .S.2d  at  .597. 

3.5.   Id. 
3G.  Id. 

37.  Id.  at  843  n.2.  .540  N.Y..S.2d  at  597  ii.2. 

38.  See  N.Y.  a>mp  Codes  R.  X.  Regs.  lit.  20.  §  I02.2(t)  (l«)8«) 
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train,  or  bus  for  travel  to  a  destination  outside  New  York  State,  or  while 
traveling  by  motor,  plane,  or  train  through  New  York  State  to  a  destina- 
tion outside  New  York  State. "'*'  Presumably,  presence  for  any  other 
purpose  would  be  includable:  the  taxpayer's  working,  going  to  school, 
or  even  visiting  friends  in  New  York  for  part  of  each  of  183  days  during 
the  taxable  year.  Thus,  New  York  has  interpreted  its  presence-plus- 
place-of-abode  definition  of  resident  very  broadly,  including  all  individ- 
uals who  are  present  in  New  York  for  any  fraction  of  each  of  183  days 
and  who  maintain  some  type  of  abode  in  New  York,  even  if  only  for 
occasional  use. 

Several  stales  do  not  have  rigid  criteria  for  determining  residency. 
Gujiit  Jefnutiono  of  resident  include  all  taxpayers  ^-bo  ?re  present, 
within  the  state  for  other  than  a  "temporary  or  transiior\-  purpose."^" 
Other  states  identify  various  criteria  that  create  a  presumption  of  resi- 
dence."*' These  definitions  grant  more  discretion  to  the  taxing  authori- 
ties and  to  the  courts  to  determine  whether  an  individual  is  a  resident 
of  a  particular  state. 

B.   The  Possibility  of  Multiple  Residences 

Diif  It)  ilu-  v.inous  definitions  of  resident,  more  than  one  siaie  niav 
claim  the  same  taxpaver  as  a  resident.  For  example,  li  a  iaxpa\er  is 
doiiiiciied  in  Massa(  luisetls  but  her  company  sends-  her  tn  work  in  us 
New  \'ork  office  lor  a  year,  she  would  be  a  resident  of  Massachuscus  by 
virtue  of  her  donucile  there,"'-  and  she  also  would  be  a  resident  of  New 
York  because  she  would  maintain  a  permanent  place  of  abode  and 
would  be  present  for  more  than  183  days  in  New  York."*^ 

A  second  example  occurs  when  the  taxpayer  has  her  principal  resi- 
dence in  New  Jersey  but  commutes  to  New  York  and  maintains  an 
apartment  there  for  occasional  use.  Tlie  taxpayer  would  both  be  a  resi- 
dent of  New  Jersey "*■*  and.  under  Stranahan  and  Leach,  New  York."**"  In 
fact,  if  the  taxpayer  in  this  second  example  is  domiciled  in  Massachu- 

y-}  Id.  Ill  Siranahan.  the  Court  held  thai  '"involuntary"  prcscncf  i^  4\so  not  m- 
diidod  .Set-  Str.inali;ui  v  N<w  York  State  Tax  Commn.  68  .A.n.2d  250.  2.^^.  41(1 
N.V.S  I'd  8.H6.  8:ii)  (l'>7<M.  see  also  supra  note  30. 

■to.  .An/.ona.  Caliloriiia.  (leorgia.  Hawaii.  Illinois,  and  North  Carolina  tisc  this  a|>- 
pioach    .See  siauiies  nie<l  supra  noie  II. 

41.  .MaliJiii.i.  .-Vri/oiia.  Hawaii.  Kansas.  Nonh  Carolina.  Oklahoma,  and  Oregon 
provide  presiiinpiions  o(  residence.  Sec  statutes  cited  supra  note  I  I.  Puerto  Rito  does 
noi  provi<le  aiiv  (leliiiiitoii  of  resident  for  tax  purposes.  See  Fiddler  \  Secreiarx  o(  the 
lieasurv.  8.T  I'.K  R.  MYl.  ."HO-i:^  (1002). 

4^"  .See  Ma.vi  .Ann  I-iwn  ili.  ()2.  §  1(0  (I-iw.  Co-op.  1990);  see  also  supra  lunes 
12-18  aiul  acdiinpaiiviiiK  lext. 

A'^.   See  supr.i  notes  22-40  and  accompanying  text. 

44.  Iliis  IS  ImiiIi  hetaiise  she  would  be  a  domiciliary  of  New  |erse\  .iiid  because  she 
w<»uld  ineei  the  piesence  .in<l  place  of  abode  requirements  of  a  resideiu  undei  New 
Jeisex  l.iw.    See  stipr.i  notes  12-18  and  accoinpanving  text. 

4.T.  See  supi.i  notes  22 — 10  .iiul  accompanying  text. 
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setts  and  is  only  temporarily  living  in  New  Jersey,  she  would  be  a  resi- 
dent of  all  three  sutes.^*"*  Multiple  residences  can  also  arise  under  the 
other  definitions  of  resident.-^' 

C.  Tax  Credits 

Because  states  generally  tax  residents  on  their  worldwide  income 
and  nonresidents  only  on  the  income  earned  in  the  taxing  state,^®  tax- 
payers who  reside  in  one  state  but  earn  income  in  a  different  state  face 
ihe  p.oapC.;:  vifboth  ctates  imposing  a  tax  on  their  income  To  :»vr»id 
this  result,  many  states  have  instituted  a  system  of  tax  credits.^^  Typi- 
cally, a  state  will  grant  a  tax  credit  to  residents  for  taxes  paid  to  other 
states.*® 

Sutes  have  varying  policies  regarding  tax  credits.  Eighteen  states 
will  grant  residents  tax  credits  for  any  income  taxes  paid  to  other  states 
with  only  minor  limitations.-'^'  Tlie  aggregate  amount  of  income  taxes 
paid  to  all  states,  therefore,  would  be  no  greater  than  the  amount  paid 

4G    Sec  supra  notes  1'2-IS  .uid  acioiiipanying  lexi. 

47.  Slates  whose  rcsidoiuo  iriioi-ia  include  a  presence  requirtMneni  without  an 
abode  requirement  or  an  abode  roqiiireincni  without  a  presence  requirement  are  obvi- 
ous examples.  See  supra  m>tes  20-21  and  accompanving  text.  States  that  define  resi- 
dence vaguely  leave  to  the  state  taxing  authorities'  and  the  judges'  discretion  whether  to 
confer  resident  sutus  on  taxpayers  who  also  may  be  residents  of  other  states.  See  supra 
notes  40-41  and  accompanying  text. 

48.  See  All  Sutes  Tax  Guide  (I'-H).  1  3065. 

49.  AU.  Code  §  40- 18-2 1  (a)  (1985);  Ariz.  Rev.  Stat.  Ann.  §  4  3- 1 071. A.  1  (1980  <e 
Supp.  1990);  Art.  Sui.  Ann.  §  26-5I-504(a)  (1987  L  Supp.  1989);  C:al.  Rev.  »c  Tax. 
Code  5  18001(a)  (West  1983  Sc  Supp.  1990);  Colo.  Kc\.  Stat.  §  39-22-108  (1982  tc 
Supp.  1989);  Del.  Code  Ann.  tit.  30.  §  1 1 11(a)  (1985);  DC.  Code  Ann.  5  47-180G.4(a) 
(1990);  Ga.  Code  Ann.  §  48-7-124  (1982);  Haw.  Rrv.  Stat.  §  235-55(a)  (1988);  Idaho 
Code  §63-3029(a)  (1989);  III.  .Ann.  Stat.  ch.  120.  ^  6-601(b)(3)  (Smith-Hurd  Supp. 
1990);  Ind.  Code  Ann.  §  6-3-3-3  (Bums  1989);  Iowa  Code  Ann.  §  422.8.1  (West  1990); 
Kan.  .Stat.  Ann.  §  79-32.111  (19S9);  Kv.  Rev.  Stat.  Ann.  §  141.070(1)  (Michie/Bobbs- 
Merrill  1982);  La.  Rev.  Stat.  .Ann.  §  47:33  (West  1990);  Mc.  Rev.  Stat.  Ann.  tit.  36. 
§  5217-A  (.Supp.  1989);  Md.  rax-Gcn.  Cx>de  Ann.  §  10-703  (1988);  Mass.  Ann.  Laws  ch. 
62.  §6(a)  (Uw.  Co-op.  IthH));  Mich.  Comp.  Laws  .Ann.  §206.255(1)  (West  1986  «: 
Supp.  1<KK));  Minn.  Stat.  Ann.  §  2«.H).06  Subd.  22  (West  1989):  Miss.  Code  Ann.  §  27-7- 
77  (1972);  Mo.  Ann.  Stat.  §  14.S.()8I  (Vernon  1976).  Mont.  Code  Ann.  §  15-30-124 
(1989);  Neb.  Rev.  Stat.  §  77-2730(1)  (1986);  N.J.  Stat.  Ann.  §  54A:4.|(a)  (West  1986); 
N.M.  Stat.  Ann.  §  7-2-13  (HV'Ko;  N.V.  Tax  Law  §  620(a)  (McKinnev  1987):  N.C.  Cct>. 
Stat.  §  10.5-151  (1989  &  Supp.  M.H.H)):  N.D.  Cent.  Code  §  .57-38-04.2.A  (1983  «c  Supp. 
1989):  Ohio  Rev.  Ckxle  Ann.  §  5747.05(B)(1)  (Baldwin  1989);  OLla.  Stat.  Aim.  tit.  68. 
§2357.B.l  (West  Supp.  IWH)):  Or.  Rev.  Stat.  §3I6(W2  (I98(>):  72  I'a.  tk>ns.  .Stat. 
§7314  (Purdon  1990);  R.I.  Con.  Laws  §44-30-18  (1988):  S.C.  (A>de  .Ann.  §  12-7- 
1240(A)(1)  (Law.  Cx>-<>p.  Supp.  1989):  I'tah  Code  Ann  §  .59-10-106(1)  (1987):  Vt.  Stat. 
.Ann.  111.  32.  §  5825  (1981  X.  1989  Supp.);  Va.  Code  .Ann.  §  58  l-:i:VJ  (1984  X.  .Supp. 
IWK)):  W.  Va.  Code  §  1  l-2l-20(;0  (1987):  Wis.  Stat.  .\nn.  §  71.07(7)(l))  (Wi-st  1989). 

.50.  See  All  State.s  lax  Ciiide  (I'-H).  S  3188. 

51.  Iliesc  staie.^  are  .Alabama.  Colorado.  Illinois.  Indiana.  Iowa.  Kansas.  Kentucky. 
Maryland.  Massachusetts.  Mu  liigan.  Minnesota.  Mississippi.  New  JcTsey.  New  Mexico. 
Nt>rth  Dakota.  Ohio.  l'eiin.<ivlvania.  and  Wisconsin.   Sec  statutes  citetl  supra  note  49. 
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if  all  of  the  taxpayer's  income  had  been  earned  in  the  state  of  residence. 
In  contrast,  three  states  generally  grant  no  tax  credit  for  taxes  paid  to 
other  states.'* 

Between  these  two  extremes,  many  states  place  one  of  three  re- 
strictions on  their  tax  credits.  The  most  common  restriction,  adopted 
by  fourteen  states  and  the  District  of  Columbia,  is  to  allow  only  a  credit 
for  taxes  paid  to  another  state  on  income  derived  from  sources  within  that 
other  staU.'^^  This  '-eftr'''*'on  has  two  effects.  First,  a  credit  is  not 
granted  for  tax  paid  to  another  state  on  income  earned  in  a  third  state. 
Second,  many  states'  taxing  authorities  interpret  this  limitation  to  disal- 
low credits  for  tax  paid  to  other  states  on  income  from  intangibles, 
since  this  income  is  not  derived  from  sources  within  the  other  states.** 
A  second  restriction  on  tax  credits,  adopted  by  six  states,  is  to  grant  a 
credit  only  if  the  other  state's  income  tax  is  levied  "irregardless  of  resi- 
dence or  domicile."**  A  third  restriction,  adopted  by  Virginia,  only  al- 
lows credit  for  tax  paid  on  "earned  or  business  income."*'^ 

None  of  these  rcstriciions  creates  a  problem  of  multiple  taxation 
for  a  taxpayer  who  is,  for  taxation  purposes,  a  resident  of  one  .state  and 
who  earns  income  in  other  states.  The  states  in  which  she  earns  income 
will  tax  her  on  the  income  earned  in  that  state,  and  the  state  of  resi- 
dence will  tax  her  on  income  earned  in  every  state  but  will  provide  a 
credit  for  the  taxes  that  were  paid  to  the  other  states. 

When  a  taxpayer  has  residences  in  more  than  one  state,*'  however, 
any  of  the  three  tax  credit  restrictions  will  obstruct  the  prevention  of 
multiple  taxation.  Consider  the  case  of  a  taxpayer  who  is  a  resident  of 
States  A  and  B  and  earns  income  from  intangibles  or  earns  income  in 
State  C,  a  state  that  does  not  have  an  income  tax.  As  states  of  resi- 
dence, both  States  A  and  B  would  tax  this  income.*"  If  States  A  and  B 
restrict  their  credit  to  taxes  paid  on  income  earned  within  the  other 
uxing  state,  then  neither  state  would  grant  a  credit.  Similarly,  if  States 
A  and  B  only  grant  credits  on  tax  paid  "irregardless  of  residence  or 
domicile,"  no  credits  would  be  granted  because  the  tax  paid  would 
arise  only  because  the  taxpayer  is  a  resident  who  earned  income  in  an- 

52.  There  r«?*«*^  arr  Connecticut.  New  Hampshire,  and  Fennessee.  See  St.  Tax. 
Rep.  (1  N.H.I  (CCH)  1  10-300;  Si.  Tax.  Rep.  [I  Tenn.)  (CCH)  1i  I5"!0I.  Conne^tiru- 
grants  a  credit  only  for  taxes  paid  to  another  state  incident  to  the  sale  of  the  taxpayer's 
principal  place  of  residence.   Conn.  Ccn.  Stat.  Ann.  §  l'2-.o()()d  (West  I'.JSS). 

53.  These  states  arc  Arizona,  Arkansas.  California.  Delaware.  Maine.  Missotiri, 
Montana,  Nebraska.  New  York,  Oklahoma.  Oregon,  Utah,  \erniont.  and  West  Virginia. 
See  statutes  cited  supra  note  49. 

54.  See.  e.g.,  N.Y.  Comp.  Codes  R.  Sc  Regs.  tit.  20.  §  l'.'1.4(d)  (l»)8t>):  \V.  Va.  Ad- 
mm.  Code  Leg    Reg.  §  110-21-20.4.4  (1988) 

55.  These  are  Arizona,  California,  Hawaii,  Idaho  (different  language  to  the  same 
effect),  Louisiana,  and  Montana.   Sec  statutes  cited  supra  note  49. 

56.  Va.  Code  Ann.  §  58.1-332.A  (1984). 

57.  See  supra  notes  42-47  and  accompanying  text. 

58.  See  supra  note  10  and  accompanying  text. 
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other  state  or  income  from  intangibles.*®  Also,  Virginia's  restriction 
would  disallow  the  credit  for  the  income  from  mtangibles  because  this 
is  not  "earned  or  business  income."^ 

A  St;  le  has  strong  incentives  to  deny  or  to  restrict  tax  credits.  If 
State  A  allows  a  resident  an  unrestricted  credit  for  all  taxes  paid  to 
other  states.  State  B  effectively  could  "steal"  the  resident's  taxes  from 
State  A  by  deeming  her  a  resident  of  State  B,  and  taxing  her  worldwide 
income.  If  State  5*s  tax  rate  is  equal  to  or  higher  than  State  A's,  the 
credit  that  State  A  would  grant  for  the  tax  paid  to  State  B  would  leave 
the  taxpayer  without  any  tax  liability  to  State /f.^'  State /f's  only  means 
of  protection  is  to  disallow  the  credit,  but  the  result  would  be  multiple 
taxation  of  the  taxpayer's  income. 

II.  Constitutional  Limitations  on  State  Taxation  Generally 

Little  case  law  addresses  whether  the  Constitution  imposes  any 
limitation  on  the  ability  of  states  to  designate  certain  individuals  as  resi- 
dents, and  to  tax  those  individuals'  worldwide  income. *'"-'  However,  two 
claij.scs  in  ihc  Consiituiion  thai  generally  consiiaiii  states'  aulhoriiy  to 
tax  provide  guidance  as  to  what  these  limitation^  might  be.  The  Con- 
stitution'.s  due  process  and  conuncrce  clauses  restrict  states'  discretion 
in  dcliiicaling  whose  income  and  which  sources  of  income  may  be 

59.  Double  taxation  also  would  occur,  but  to  a  lesser  extent,  if  State  C  did  have  an 
income  tax  but  State  C's  effective  tax  rate  was  lower  than  the  effective  rate  in  both  States 
A  and  B. 

60.  "Earned  income"  generally  refers  to  "income  from  services"  as  opposed  to  in- 
come from  investments.  See  Black's  Law  Dictionary  508  {6th  ed.  1990).  This  definition 
is  accepted  in  federal  income  taxation.  See  United  States  v  Van  Dyke.  696  F.2d  957, 
962  (1982).  The  Virginia  Code  provides,  "(ajny  term  used  in  this  charter  shall  have  the 
same  meaning  as  when  used  in  a  comparable  context  in  (he  laws  of  the  United  States 
relating  to  federal  income  taxes,  unless  a  different  meaning  is  clearly  required."  Va. 
Code  Ann.  §  58. 1-301. A  (1984). 

61.  Tl»is  could  easily  happen,  for  example,  in  Newjersex.  where  the  tax  credit  does 
not  have  any  restriction.  Income  taxes  paid  by  NewJersevS  residoiiis  c;in  be  "stolen"  by 
.New  York  because  of  New  York's  bruad  definition  of  resident  .iiid  restricted  tax  credit. 
See  NY.  lax  Law  §§  605(b)(1).  620(a)  (McKinney  1987)  s«pr;i  notes  22-40  and  ac- 
companying lexi. 

62.  Sec  Annotation.  Power  of  State  to  txtend  Its  Taxing  I'oiver  by  Its  Definition  ol 
Residence  or  Its  Declared  Policy  of  Domesticating  Foreign  Corpor.itions.  100  A.L.R. 
1216  (19:J6  ic  Supps.  through  1989)  In  People  ex  rel.  Rnuii  v  l.viich.  262  NY.  1.  186 
N.t.  28  (I9:i3),  a  New  York  court  held  that  New  York's  dcriiiition  ol'iesident,  which  wax 
similar  to  its  current  dcfmition.  was  consiiiiiiiunallv  valid  hut  provided  little  support  lor 
its  holding.  See  also  Reiling  v  Ijry.  93  F.  Supp.  462.  470-71  (I)  Md.  1950)  (little 
discussion  of  the  constittitiunai  limits  on  who  may  be  treated  as  .i  resident),  appeal  dis- 
missed per  ciinain.  .14  I  i;.S  901  (19.51);  Wood  v.  Tawes.  ISl  Md  1.^.').  l(H)-62.  28  A.2d 
830.  8.'>3-.'>4  (1942)  (same),  cert  denied.  318  l!.S.  788  (l'.>43)  .\ltiiun  and  Keesliiig 
tjtiestioiied  ilie  consiiliiiioiialiiv  of  some  stales'  definitions  ol  icMdeiu  iii  their  19.50  trea- 
tise. .See  C  Altnuii  &  V .  Kecslmg.  supra  note  15.  at  4*l-.i2.  Siinil.irly.  there  is  verx- 
sparse  authority  thai  discusses  the  effect  of  the  commerce  iLiiise  on  individual  income 
taxation. 
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taxed.  TTie  due  process  clause  prohibits  exlrateiritorial  taxation.  The 
"dormant"  commerce  clause  precludes  states  from  discriminating 
against  or  putting  an  undue  burden  on  interstate  commerce.  Often, 
these  two  provisions  create  similar  restrictions  on  a  state's  authority  to 
tax  although  the  scope  and  purftose  of  the  two  clauses  are  very 
different." 

A.  Due  Process 

States  long  have  been  proscribed  from  taxing  activities  that  occur 
Ouisidc  ihcir  jurisdictions.**^  Although  this  prohibition  actually  pre- 
dates" the  fourteenth  amendment,®^  the  Supreme  Court  has  grafted 
this  principle  onto  the  due  process  clause  and  held  that  extraterritorial 
uxation  is  a  prohibited  deprivation  of  property.®'  Tlie  general  test  for 
extraterritorial  taxation  was  articulated  in  the  oft -quoted  case  of  Wiscon- 
sin V.  J.  C.  Penney  Co.  :^ 

[The]  test  is  whether  property  was  taken  without  due  process 
of  law,  or,  if  paraphrase  we  must,  whether  the  taxing  power 
exerted  by  the  state  bears  fiscal  relation  to  protection,  oppor- 
ttiniiios  and  benefits  given  by  the  state.    The  simple  bin  con- 
trolling question  is  uheilicr  the  state  has  given  ainthiii};  for 
which  it  can  ask  return.*'^ 
This  rather  amorpiious  standard  has  been  found  to  have  tuo  eonipo- 
nents.'**   First,  "no  tax  may  be  imposed  unless  there  is  some  niinnnal 
connection  between  [the  activities  generating  the  income)  and  the  tax- 
ing State.""    Second,  "the  income  attributed  to  the  State  for  tax  pur- 
poses must  be  rationally  related  to  'values  connected  with  the  taxing 

63.  For  an  excellent  exposicion  of  (he  differences  between  ihe  (wo  clauses,  see 
Hanman.  Slate  Taxation  of  Interstate  Commerce:  A  Survey  and  an  Appraisal,  46  Va.  L. 
Rev.  1051  (1960). 

64.  See.  e.g.,  Norfolk  gc  W.  Ry.  Co.  v.  Missouri  S(a(e  Tax  Commn.  390  U.S.  317, 
324-25  (1968):  Farmers  Loan  L  Trust  Co.  v.  Minnesota.  280  U.S.  204.  210  (1930): 
Union  Refrigerator  Transit  Co.  v.  Kentucky.  199  U.S.  194,  204  (1905):  Louisville  gc 
Jcirersoiivillc  Ferrv  Cm.  v.  Kentucky.  188  U.S.  385,  394-97  (1903):  sec  also  Hanman. 
supra  note  63.  at  I0.'>9. 

65.  Sec  Hays  v.  Pacific  Mail  Steam-ship  Co.,  58  U.S.  (17  How.)  596.  .599-600 
(1854). 

66.  Ilic  fuurteeiith  aniendinent  provides  in  relevant  part:  "No  stale  shall  .  .  .  de- 
prive any  person  of  life,  liberty,  or  property,  without  due  process  of  law  .  .  .  ."  U.S. 
Const,  amend.  XIV.  §  I. 

67.  .See  Hclleisiein.  State  Taxation  Under  the  Commerce  Clause:  ITie  Historx-  Re- 
visited, in   llie  .State  Cur|M>raiion  Income  Tax:    Issues  in  Worldwide  I'liuarv  Conibina- 

*tion   53.   64    (C.    Mcl.utc   ed.    1984)    (hereinafter    Hisiorv    Kevisitcd|:    Hellersieiii   &.- 
Hennefeld.  State   Taxation  in  a  National  Economy,  54  Har\.  I..  Rev.  949.  9.56  (1941); 
Page,  lurisdiciion  to  lax  langible  Movables,  1945  Wis.  L.  Rev.  125.  133-34. 
6H.  311  U.S.  4.35  (1940). 

69.  Id.  at  444. 

70.  Moorman  Mlj.   Co.  v    Bair.  437  U.S.  267,  272-73  (197S). 

71.  Id.  at  273:  accord  National  Hellas  Hess,  Inc.  v.  Depaniiieiit  ot  Reveiuie.  386 
f.S.  753.  7.'>6  (1967):  Miller  Bros.  Co.  v.  Maryland,  347  U.S.  340.  344-45  (1954). 
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State.'  "72 

Due  process  challenges  have  arisen  commonly  when  a  business 
taxpayer  derives  income  from  activities  connected  wiih  more  than  one 
state.  In  these  cases  the  Supreme  Court  has  held  thai  due  process  re- 
quires that  the  income  must  be  apportioned  between  the  states  and 
each  state  may  tax  only  its  share  of  the  income."  Thus,  if  a  business 
performs  half  of  its  income  producing  activities  in  State  A  and  half  in 
State  B.  each  may  tax  only  half  of  the  business's  income.  Of  course,  if  a 
business  manufactures  in  State  A  and  sells  in  State  B,  for  example,  it  is 
difficult  to  determine  what  portion  of  the  income  should  be  assigned  to 
each  state.''*  The  courts  have  given  great  latitude  to  the  state:  to  fash- 
ion apportionment  formulas  for  quantifying  what  percentage  of  busi- 
ness activity  was  performed  in-state. '*  Nevertheless,  if  the  percentage 
of  income  taxed  under  a  state's  apportionment  formula  is  found  to  be 
totally  inconsistent  with  the  percentage  of  business  activity  conducted 
in  the  state,  it  will  be  held  to  violate  due  process  because  the  tax  is  not 
consistent  with  the  "protection,  opportunities  and  benefits  "'*^  provided 
by  the  state." 

During  the  1930s,  the  Supreme  Court  developed  in  two  decisions 
an  important  exception  to  the  due  process  rule  iliat  a  state  may  not  lax 
exclusively  <>ui-oi-siaie  activities;  a  state  ma\  tax  its  residents""  on  in- 
come earned  anywhere  in  the  world  because  residence  jjiovidcs  a  "ba- 

72.  Moorman.  437  U.S.  ai  27.3  (quoting  Norfolk  k  W  Rv  Co  \  Missouri  State  lax 
Commn.  390  U.S.  317.  325  (1968)). 

73.  See  id.  at  274;  Northwestern  States  Portland  Ccmeni  Co  v.  Minnesota.  358 
L'.S  4.')0.  46()  (1959);  Hans  Rees"  Sons.  Inc.  v.  North  Carolina  ex  rcl.  Maxwell.  283  U.S. 
123.  130-33  (1931);  Underwood  Typewriter  Co.  v.  Chamberlain.  254  U.S.  1 13.  120-21 
(1920);  P.  Hartinan.  Federal  Limitations  on  State  and  Local  Taxation  §  923  (1981);  1  J. 
Hellerstein.  State  Taxation:  C;or|>orate  Income  and  Franchise  Taxes  ^  9.1  (1983)  [here- 
inafter State  Taxation]. 

74.  Sec  the  example  provided  in  C.  Altman  8c  F.  Kcesling.  supra  note  15.  at  20-22. 

75.  .Sec  Moonnan.  437  U.S.  at  274-75;  P.  Hartman.  supra  note  73.  ai  §  2:5.  States 
often  use  a  three  factor  apportionment  formula.  The  value  of  the  taxpayer's  tangible 
property  within  the  state  is  divided  by  the  value  of  all  the  taxpavers  langibk-  property, 
ilu-  iii-xiate  payroll  is  divided  by  the  entire  payroll,  and  the  in-siaif  sales  are  divided  by 
ilu-  entire  sales.  These  diree  perceiuagcs  arc  averaged  lo  dott-rimm-  ilu-  percentage  o( 
iiuoine  HI  be  apportioned  lo  the  taxing  state.  See  State  laxaiioii.  supra  note  73.  at  ' 
9  1. 

7f)    Wisconsin  v.  J.C   Penney  Co..  311  U.S.  435.  444  (1940) 

77  .See  //««.(  HfesSons.  283  U.S.  at  1.34-35  (due  process  violated  when  onlv  17% 
of  iiiconie  had  .source  in  state  but  80%  of  income  taxed):  I'.  Hariinan.  supra  note  73.  at 
§  2:(i 

78.  Iliroiighoiit  this  discus.sioii.  the  term  "rcsideni"  will  be  used  m  include  resi- 
dents and  doniiciliarics.  rechnicallv.  m  regard  to  perstin.il  t.ixaiioii.  doiiiitile  "is  more 
defiiiuelv  the  word  of  art,  and  always  includes  the  eleniem  ol  mieniiDii  to  make  a  place 
ones  home,  while  the  term  "rcsideiue'  is  frequently  used  i«  lelii  miK  lo  the  physical 
fact  of  living  in  a  place.  "  G.  Altman  &:  F.  Kcesling.  siipr.i  iioie  In.  .ii  .U  (citation  omit- 
ted). However,  when  (ashioniiig  the  resident  exception,  ihc  .Supieiiu-  f.ouri  used  the 
terms  interchangeably.  (Compare  New  York  ex  rel.  Cohii  \.  ("■raves.  'MW  VS.  :U)S.  .31.3 
(1937)  ("A  state  may  tax  its  residents  upon  net  income  tmin  .i  business  whose  physical 
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sis"  for  taxation.  In  Lawrence  v.  State  Tax  Commission,''^  a  Mississippi 
resident  was  taxed  by  Mississippi  on  income  he  earned  constructing 
highways  in  Tennessee.  The  taxpayer  claimed  that  this  was  extraterri- 
torial taxation  and,  therefore,  that  he  was  deprived  of  property  without 
due  process  of  law.  The  court  disagreed,  stating: 

The  obligation  of  one  domiciled  within  a  state  to  pay  taxes 
there,  arises  from  unilateral  action  of  the  state  government  in 
the  exercise  of  the  most  plenary  of  sovereign  powers,  that  to 
raise  revenue  to  defray  the  expenses  of  government  and  to 
distribute  its  burdens  equably  among  those  who  enjoy  its  ben- 
efits. Hence,  domicile  in  itself  establishes  a  basis  for 
taxation."*' 

Similarly,  in  New  York  ex  rel.  Cohn  v.  Graves, ^^  a  New  York  resident 
was  taxed  on  income  received  from  rent  from  land  located  in  New 
Jersey  and  on  interest  income  from  bonds  that  were  physically  located 
in  New  Jersey  and  that  were  secured  by  mortgages  on  land  that  was 
located  in  New  Jersey.**  The  taxpayer  claimed  that  since  the  land  and 
bonds  had  no  connection  with  New  York,  they  were  beyond  its  taxing 
power.*"  The  Court  reaffirmed  the  principle  that  "[d)omicil  itself  af- 
fords a  basis  for  such  taxaiion"  and  upheld  the  tax.""*  Thus,  although 
the  due  process  clause  docs  im[)osc  a  restriction  on  the  abilities  of 
states  lo  tax  out-of-state  income,  the  Supreme  Court  has  concluded 
that  this  restriction  does  not  apply  when  individuals  ulio  are  residents 
of  the  taxing  state  earn  income  outside  of  that  state. 

B.  The  "Dormant"  Commerce  Clause 

The  commerce  clause  provides  that  Congress  has  the  power  "(t]o 
regulate  Commerce  with  foreign  Nations,  and  among  the  several 
States.""*  After  a  protracted  period  of  disagreement  among  the  jus- 
tices,'**' the  Supreme  Coun  ruled  that  the  Constitution's  affirmative 
grant  of  this  power  to  Congress  implicitly  contains  some  limitations  on 
the  states'  power  to  regulate  interstate  commerce."" 

In  applying  this  "dormant"  commerce  clause  to  state  taxation,  the 


assrt.s.  located  uhully  widiuiit  (ho  siaic.  arc  beyond  its  inxiiig  power.")  with  id.  at  313 
("Dotnicil  iisolfallords  a  ba.sis  for  such  taxation."). 

79.  28()  U..S.  27(>  (1932).  'I1ic  resident  exception  was  first  introduced  in  dicta  in 
Slwlfer  V.  Caner.  252  U.S.  37.  57  (1920). 

80.  28G  U.S.  ai  279. 

81.  300  l!.S.  308  (1937). 

82.  Id.  at  310. 
'83.  id  ai  311. 

84.  Id.  at  3i:i 

85.  U.S.  Con.st   an.  I.  §  8. 

8().  See  K.  Frankliirter.  llie  (".tuninerce  (Clause  Under  Marshall.  Tanev  and  Waite 
(1937) 

87.  Sei-  l„  Tribe.  .American  C.on.stitutional  Law  §  (>-5  (1978)  (diNCii.s.\i«»n  of  what 
types  of  state  regulation  are  prohibited  by  the  commerce  clause). 
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Court  has  encountered  great  difRculty  in  constructing  a  doctrinal 
framework  that  properly  balances  the  nation's  interest  in  protecting  in- 
terstate commerce  and  the  states*  right  to  tax.®*  The  Court  initially 
prohibited  "direct"  taxes  on  interstate  commerce  because  such  taxes 
unduly  burdened  commerce  between  the  states.*®  "Indirect"  taxation 
of  interstate  commerce  was,  however,  permissible.^  The  definition  of 
a  "direct"  tax  was  never  clear,  and  the  direct/indirect  distinction  soon 
proved  ineffective  as  an  analytical  tool.®'  In  1938,  this  standard  was 
discarded  in  favor  of  the  "multiple  taxation"  doctrine,  which  prohibited 
taxes  thai  created  "cumulative  burdens"  on  interstate  commerce  "not 
imposed  on  local  commerce. "^'-^  In  other  words,  taxes  thai  would  result 
in  multiple  taxation  of  interstate  commerce  were  forbidden. 

In  1978,  the  Court  in  Compute  Auto  Transit,  Inc.  v.  Brady  again  un- 
dertook to  reexamine  its  entire  approach  to  state  taxation  and  enunci- 
ated a  four-prong  test  to  determine  whether  state  taxes  on  interstate 
commerce  comport  with  the  commerce  clause:  the  tax  must  be  "ap- 
plied lo  an  activity  with  a  substantial  nexus  with  the  taxing  Slate,"  be 
"fairly  apportioned,"  "not  discriminate  against  interstate  commerce," 
and  be  "raiiiv  rchucd  to  the  services  provided  by  the  State. "^^  TTie 
multiple  ta\.iti()ii  piolubiiion  was  not  tnentioned. 

Since  1 078,  however,  the  Court  has  explained  and  refined  these 
four  requirements  and  has  denion.siraied  that  the  multiple  taxation 
doctrine  is  still  an  important  component  of  commerce  clause  analysis. 
Multiple  taxation  concerns,  reflected  in  the  recently  developed  "inter- 
nal consistency"  principle,  play  a  role  in  both  the  "fair  apportionment" 
and  the  "antidiscrimination"  prongs  of  the  Complete  Auto  Transit  test.  In 
Container  Corp.  of  America  v.  Franchise  Tax  Board,^'*  the  Court  explained 
that  "fair  apportionment"  requires  "what  might  be  called  internal  con- 
sistency— that  is,  the  formula  must  be  such  that,  if  applied  by  every  ju- 
risdiction, it  would  result  in  no  more  than  all  of  the  unitary  business' 


88.  -Sec  Mc'llcrsicin.  Scale  Taxation  of  Inierstate  Business:  Perspectives  on  Two 
Ccniiincs  <>(  ('onstmiiioiial  Aditidicatioii.  41  Tax  Law.  37.  38-51  (1987)  [hereinafter 
Pcrs|H'ctivc.s|:  History-  Rcvisiied.  supra  note  G7.  at  54-56;  Hunter.  Federalism  and  .State 
laxaiion  ol  Mnltisiaie  Knicn>rises.  32  Kmory  L.J.  89.  94-99  (1983). 

89  .Sic.  e.g..  Ldinip  v.  Port  of  Mobile.  127  U.S.  640.  (i48  (1888)  (license  tax  on 
lelcgrapli  lonipany);  State  Freighi  lax  Cise.  82  U.S.  232,  281  (1872)  (lax  on  ihc  inier- 
siaie  ir.inspon-iiion  of  froi(MM). 

W  Sec.  e.g..  United  Stales  Glue  Co  v.  OaL  Creek.  247  U.S.  321.  .328-29  (1918) 
(income  tax  on  intomc  (rom  iniersiaic  commerce  found  to  be  "indirect");  Postal  Tel. 
Cable  Ca).  v.  Adams.  l?t:>  U.S.  t")88.  095 -9()  (1895)  (property  tax  on  propeny  olioriHira- 
lion  engageil  in  interstate  commerce  afl'ects  interstate  commerce  onlv  indirectly). 

91.  Se«'  Perspectives,  supra  note  88.  at  42-44. 

92.  Wistciii  Ijvc  Stock  v  Wnreaii  ol  Revenue.  303  US  2.50.  255-.5(>  (1938)  (lax  on 
the  privilege  of  cngagmg  in  the  newspaper  publishing  business  held  consiiiiiiional);  ac- 
cord Hisiorv  Revisited,  supra  note  G7.  at  5(5-62;  Slate  Taxation,  supra  note  73.  at  ^  4.6. 

93.  Complete  Auto  IVansii.  Inc.  v.  Brady,  430  U.S.  274,  279  (1977). 

94.  4(i3  l!.S.  159  (1983). 
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income  being  taxed."**  The  internal  consistency  doctrine  thus  prohib- 
its a  state  from  applying  an  apportionment  formula  that,  if  applied  by 
all  the  other  states,  would  result  in  multiple  taxation  of  a  taxpayer's 
income. 

This  new  doctrine  resolves  an  old  dispute  in  the  application  of  the 
multiple  taxption  'i'^c»r:ne:- .  M'heiher  the  commerce  clause  prohibits 
taxes  that  create  the  risk  of  multiple  taxation  or  only  actual  multiple 
taxation.  The  Court  seemed  for  many  years  to  vacillate  on  this  issue,^ 
but  the  internal  consistency  doctrine  makes  clear  that  the  focus  is  on 
another  state's  hypothetical  tax.®'  The  doctrine  is  a  bit  different,  how- 
ever, from  the  traditional  inquiry  into  the  risk  of  multiple  taxation,  in 
which  the  question  was  whether  another  state's  application  of  a  consti- 
tutionally permissible  tax  would  result  in  multiple  taxation.  Internal 
consistency  looks  at  the  narrower  issue  of  whether  thci<7w<'  tax  applied 
bv  all  other  states  would  create  inuhipic  laxaiioii.'"*  The  internal  con- 
sistency principle  reflects  a  compromise  between  the  Court's  desire  to 

95.  Id.  a(  IG9.  Ilic  Cuun's  Uiiguagc  seems  lu  suggest  thai  iiuertuil  coiisisiciuy  is 
required  by  both  the  commerce  clause  and  due  process.  Ilie  Court  stales  tbai  "undei 
both  the  Due  IVocess  and  Commerce  Clauses,"  apponionment  formulas  must  be  "fair" 
and  identifies  two  components  of  fairness:  "internal  consistency"  and  "external  consis- 
tcnc*-."  Id.  External  consistency  requires  that  "the  factor  or  faaors  used  in  the  appor- 
tionment formula  must  actually  reflect  a  reasonable  sense  of  how  income  is  generated." 
The  suggestion  that  due  process  as  well  as  the  commerce  clause  requires  internal  consis- 
tency, however,  would  be  contrary  to  the  long-accepted  principle  that  due  process  does 
not  prohibit  multiple  taxation.  See.  e.g..  State  Tax  Comm'n  v.  Aldrich.  516  U.S.  1 7-1. 
181  (1942):  Curry  v.  McCanless,  307  U.S.  357,  372-73  (1939).  A  better  readmg  of  this 
case,  therefore,  is  that  internal  consistency  is  required  only  by  the  commerce  clause  and 
external  coiisistencA  is  required  by  due  process.  This  reading  is  supponed  b\  later 
Supreme  Coiin  cases  that  only  mention  internal  consistency  in  connection  with  the  com- 
merce clause.  See  Goldberg  v.  Sweet,  109  S.  Ca.  582,  .SH7-89  (1989):  AiiuHcaM 
1  nicking  Assiu.  Inc.  v.  .Schemer.  48."i  U.S.  2G().  282  (1987):  Arinco.  Iiu.  v.  Harde.My. 
4(i7  U.S.  (i.^8.  MA  (1984). 

9<i.  See  I lelhTstein.  Is  "Internal  Q>n$istency"  F<k>IisIi?:  Rellt-itions  on  an  Kiiieij'- 
iiig  (^unmerce  (Clause  Restraint  on  State  laxation.  87  Mich.  I..  Rev.  i:*8.  l(i<»-67  (1988) 
[hereiiulter  Interital  0>nsistenc>'|.  Compare  Standard  Pressed  .Sic-el  Co.  v.  Departnieiii 
.)f  Rcvemie.  419  V.^.  .SGO.  5f>4  (1975)  (overruled  by  Annco.  Inc.  v.  Harde.stx.  4t»7  U.S. 
(>.H8  (1984))  (lisk  <>l  iniiltiple  taxation  is  enough)  and  Micliigaii-Wiscoiisiii  i'i|M-  Ijne  Co. 
V.  (-liven.  .S47  V.^.  157.  If>(")  (19.54)  (.same)  and  J.I).  Adam.s  Mfg.  (U».  v  St«ir«ii.  M\A  VS. 
.*»07f.SI  I  -12  (I9.H8)  (same)  and  Western  Uve  Stcuk  v.  Bureau  of  Revenue.  Hm  I  .S  2.50. 
255-.5«  (1958)  (same)  with  General  Motors  C<.r|>.  v.  Washington.  577  U.S.  4.i(i.  449 
(MHWl)  (ovemiUtI  by  Ivler  I'i|K-  Indus,  v  Washington  IVp(  ol  Revenue.  185  US.  2.52 
(1987))  (nuisi  show  actual  niiiliiple  taxation)  and  Nortliweslerit  .States  I'orilaiiii  (ieinent 
C4».  v.  Minne.soia.  5.58  U.S.  4.50.  4(i5  (19.59)  (overruled  by  Coinpleie  .\iit«i  riansii.  Iii«.  v. 
Bnidv.  4.50  U.S.  274  (1977))  (same). 

97.  .See  I*.  Ilaninan.  supra  note  75.  §  2:17.  at  45-47  (.Supp  1989):  Internal  Consis- 
tency, supra  note  ?Ni.  at  105-70. 

98.  See  Iiiienial  (Ainsisieiuy.  supra  note  90,  at  105.  170-77.  In  ii.s  most  recent 
internal  consistency  case,  the  CU>ur(  declared  thai  the  iiaditional  risk-ol-niiiliiple-ia\a- 
lioii  analysis  also  iiiiisi  Ik*  considered — that  analysis  is  pan  tif  ihe  "esiemal  consisieiuy" 
prong  of  the  "fair  ap|M>nii>iimeiit"  test.  See  C>oldberg  v.  Sweet.  10^'  .S.  I'.t.  .582.  .589 
(1989). 
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allow  the  states  flexibility  in  choosing  an  apportionment  formula^  and 
its  recognition  that  if  different  states  use  different  formulas,  multiple 
taxation  inevitably  results. '"^  TTie  Court  therefore  requires  that,  at  the 
very  least,  a  state's  formula  still  not  create  multiple  taxation  if  applied 
by  all  states.'"' 

Recent  Supreme  Court  cases  have  ruled  that  not  only  is  internal 
consistency  required  by  fair  apportionment,  it  is  also  required  by  the 
aniidiscriminaiion  prong  oi  Complete  AxUo  Transit.  This  prohibition  re- 
quires, in  part,  that  "a  State  may  not  tax  a  transaction  or  incident  more 
heavily  when  it  crosses  state  lines  than  when  it  occurs  entirely  within 
the  State."'"-  The  Court  has  held  that  this  requires  the  tax  be  inter- 
nally consistent.'"''  The  Court  chose  to  apply  the  internal  consistency 
test  to  the  antidiscrimination  prong  rather  than  the  actual  multiple  tax- 
ation test  because  "[^Iny  other  rule  would  mean  that  the  constitutional- 
ity of  (one  Slate's)  ia.\  laws  would  depend  on  the  shifting  complexities 
of  ihc  lax  codes  ol  4«t  oilier  stales  .  .  .  ."'o^ 

111.  Co.v.snrr iioN.Ai.  Limitations  on  Statk.s'  Definitions 

OK  RtsiDE?>rr 

Due  process  and  the  commerce  clause  create  restrictions  on  whom 
a  state  may  call  a  resident  for  tax  purposes.  Because  some  states'  defi- 
nitions do  not  meet  these  constitutional  standards,  their  definitions  of 
resident  should  be  modified.  Other  adjustments  to  the  tax  statutes  may 
be  made  to  preclude  the  possibility  that,  under  the  modified  defmitions 
of  resident,  some  taxpayers  will  not  be  considered  residents  of  any  staie 
at  all. 


«.W.  .Sec  M.KHin.iii  Mtg  \  IJair.  437  U.S.  267.  279-80  (1978)  (A  uniform  apponion- 
iiK-iii  fill  iiiiihi  "uoiihi  ivqiiirc  .i  policy  decision  based  on  political  and  cconoinu  consi<i- 
oraiioiis  (hat  varv  iioin  .Si.iu-  lo  .Stale.  IIk-  (Constitution,  however,  is  netiiral  with  lespeci 
to  the  coiiioni  of  an\  iniilorni  rule.  .  .  .  Of  mosi  imponance.  ii  could  noi  reileci  ilu- 
naiioiial  iiiteiesi.  beiaiix-  ilic-  iiiieresis  ol  those  Stales  whose  policie.s  are  suhordiiiaied 
ill  the  quest  lor  niiiloriiiiix  uould  be  excluded  from  the  calculation.")  (<  italioii  oiiiille<i). 
see  also  supra  iioie  7.')  .iiui  accoinpanyinf;  text. 

!<M).  l:\  t!u-  eMifnie  i.ise.  if. Stale  .^  apportions  income  based  solely  o;i  p:!yr<«!!  and 
il.Siaie  /{  appoi  lions  b.ix-d  soielv  on  property,  and  if  Company  .V's  pavroll  is  all  in  .Suite 
A  and  iis  pi<ipcii\  .ill  l<)«.i(e<l  in  .Slate  Ii.  ilien  Company  .V  would  be  taxe<i  on  its  enure 
income  in  .Stale  ./  .iiul  Si.iie  /<.    .See  .Mimnnaii.  437  U.S.  at  278. 

101.  .See  Inieiii.il  CoiiMMency.  supra  note  9G.  at  140. 

102.  .Ainu...  In.    \    M.ndesiv.  4()7  I'.S.  038.  642  (1984). 

I0:<.  .See  .Vnuiu.in  Irii.  Liiij;  Assns.  Inc.  v.  Schemer.  AHU  V.S  2(i«i.  'IH'y  (l!)S7) 
(ll'iK  kill}*  axle  ll.ii  l.i\.  il  levu-d  b\  everv  stale,  would  resiill  in  multiple  l.i\ali<in  .il  (he 
same  prop<-rl\).  IMei  I'ipc  liiilus  \.  Washington  Dep'l  ol  Revenue.  48."t  l'..S  '2:\'2. 
240-42  (1987)  (business  and  occupaiion  lax  on  wholesaling;  and  m.iiuiLu  tiirin)>.  if 
a<lopied  bv  eveix  si.iie.  uotild  cieau*  multiple  taxation  for  taxpayers  who  maniila< lured 
in  one  stale  an<l  »\lioli's.iU-d  in  anoiliei  stale):  Armco.  4(i7  II..S.  ai  ()44-4.^  (same). 

104.  .tniiai.  4(i7  IS  .ii  l>44 — lIV  (citation  omitted);  accorti  Internal  (^>nsisieiu'\. 
supra  note  \H\.  .ii   l(>9-70. 
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A.  Due  Process 

Although  Lawrence  v.  State  Tax  Commission  '°'  and  New  York  ex  reL 
Cohn  V.  Craves  *°^  held  that  the  due  process  clause  does  not  prohibit  a 
state  from  taxing  its  "residents'*  and  "domiciliaries"  on  out-of-state  in- 
come, neither  these  nor  subsequent  cases  define  these  terms.  To  ex- 
plore this  question,  one  must  examine  further  the  due  process  clause's 
prohibition  against  extraterritorial  taxation  and  the  rationale  for  the 
resident  exception. 

Every  tax  is  predicated  on  the  benefits  the  taxing  state  provides  to 
the  taxpayer. '°^  Due  process  analysis  asks  "whether  the  taxing  |>ower 
exerted  by  the  state  bears  fiscal  relation  to  proteaion,  opportunities 
and  benefits  given  by  the  state."'****  If  a  state  provides  a  larger  portion 
of  "protection,  opportunities  and  benefits,"  then  it  should  be  entitled 
to  tax  a  larger  portion  of  the  tax  base  under  the  apportionment  princi- 
ple as  developed  in  the  context  of  business  taxpayers. '°^  The  resident 
cxccpiion  ignores  this  logic.  Although  a  person  spends  sixty  percent  of 
her  lime  in  Siaic  .i  and  forty  percent  in  State  B,  and  avails  herself  of  the 
"protection,  opportunities  and  benefits"  of  both  states.""  if  Slate /f  is 
defined  to  be  the  state  of  residence,  the  resident  exception  allows  State 
A  to  tax  one-hundred  percent  of  her  income.'" 

The  Supreme  Court  has  cited  three  benefits  that  a  state  provides  to 


105.  28G  U.S.  276.  281  (1932). 

106.  300  U.S.  308.  313  (1937). 

107.  Sec  Wisconsin  v.J.C.  Penney  Co..  311  VS.  435.  444  (1940). 

108.  Id.:  accord  supni  notes  68-72  and  accompanying  text. 
10?).  See  supra  notes  73-77  and  accompanying  text. 

110.  It  is  obviously  difficult  to  quantify  what  percentage  of  the  benefits  are  supplied 
by  each  state.  If  the  individual  lives  in  Slate  yf  and  works  in  State  B.  it  is  difficult  even  to 
conclude  that  one  si;iie  provides  more  benefits  than  the  other.  The  state  where  the 
individual  works  provides  the  means  for  producing  income,  but  the  state  where  the  indi- 
vidual  lives  protects  the  individual's  family  and  possessions.  It  should  be  clear,  however, 
that  each  state  coniribiiics  a  substantial  share  of  benefits  to  the  taxpayer. 

111.  To  art^ue  fonnalistically  that  residence  provides  a  jurisdictional  "basis"  for 
taxation  inde|KMuleni  oi  the  activity  being  taxed  begs  the  question.  If  the  general  rule  is 
thai  the  taxing  power  must  bear  "fiscal  relationship  to  protection,  opportunities,  and 
benefits  given  by  ihc  slate"  and  "ihe  income  attributed  to  the  State  for  tax  purposes 
must  be  raiiouallv  relaicd  lo  'values  connected  with  the  taxing  State'  "  then  why  should  a 
residence  provide  an  indepeiideni  jurisdictional  basis?  See  Kisher.  Toward  a  I'heory  of 
IVrsonal  liuoine  lax  Junsdiction.  33  Taxes  373,  375-77  (1953)  (arguing  that  income 
laxation  based  on  origin  of  income  is  inconsisicni  with  income  taxation  based  on  resi- 
dence). 

(>ouns  to  a  large  exieiu  have  abandoned  engaging  in  fomialistic  inquiries  into,  for 
example,  where  ihe  "situs"  of  the  subject  of  taxation  lies  and  now  conceniraie  on  bene- 
fits and  proieciioii.  .See  Cum  v.  Mi<:anless,  307  U.S.  ^.I?.  3(k>-tiS  (1939):  I'.  Hartman, 
supra  note  73.  §  2:8  at  47.  Kiirthermore,  Lawrmrr  and  Xrw  York  rx  ret.  Cohn  seem  lo 
defend  the  resident  exception  bv  referring  lo  "benefits  and  proteaion."  See  Lawrence 
V.  State  Tax  Conini  ii.  28(5  VS.  276.  281  (1932);  New  York  ex  rel  Cohn  v.  Graves,  300 
U.S.  308.  313- N  (1937).  Ilie  exception  should  be  considered  appropriate,  therefore, 
only  lo  the  extent  ii  is  consistent  with  a  "benefits  and  protection"  analysis. 


272 


1991]  "RES/DENT"  TAXPAYERS  135 

its  domiciliaries  for  which,  in  return,  it  may  tax  them  on  out-of-state 
income:  1)  protection  "in  his  person,"  2)  "his  right  to  receive  the  in- 
come," and  3)  "his  enjoyment  (of  the  income]  when  received.""'-'  If  a 
person  works  and  earns  income  in  several  states,  all  of  these  states  can 
argue  that,  at  least  for  part  of  the  tax  year,  they  provided  all  three  of 
these  benefits.  Yet,  the  Court  could  not  have  meant  to  suggest  that 
every  state  where  a  person  works  and  spends  money  could  tax  her  en- 
tire income.  Rather,  each  state  should  tax  a  portion  of  the  income  com- 
mensurate with  the  benefits  ii  provides. 

However,  the  rationale  for  the  resident  exception  lies  in  a  later 
opinion  by  the  same  justice  who  authored  Laurence  and  New  York  ex  rel. 
Cohn,  Justice  Stone.  In  Texas  v.  Florida,**^  a  death  tax  case.  Justice 
Stone  was  called  upon  to  determine  the  domicile  of  the  deceased. 
Although  the  deceased  had  dwelling  places  in  several  states.  Stone 
chose  one  because  it  was  "the  place  most  associated  with  his  family  his- 
tory" and  was  distinguished  "bv  the  scale  on  which  he  built  it.  by  his 
asscniblinj;  ihcrc  ihc  funiisliings  and  objects  closely  associated  with  his 
earlier  homes  and  with  hi.s  family  life,  and  by  centering  there  all  the 
activities  related  lo  his  chief  interests.  .  .  ."""*  Stone  viewed  a  domicile 
as  having  a  very  special  relationship  with  its  domiciliaries.  It  is  the 
domiciliary 's  "precmineni  headquarters,""*  the  base  of  her  family  life, 
where  she  keeps  her  prized  possessions  and  the  center  of  her  activities. 

Only  in  this  light  may  the  resident  exception  be  understood.  Be- 
cause the  stale  of  domicile  provides  such  basic  and  all-encompassing 
benefits,  it  may  be  said  to  have  a  hand  in  all  of  the  domiciliary's  activi- 
ties, even  those  activities  performed  outside  the  state.  Because  of  this 
special  relationship,  the  "protection,  benefits  and  opportunities"  pro- 
vided by  the  domicile  so  pervade  the  domiciliai^'s  life  that  the  domicile 
can  rightfully  tax  all  of  the  domiciliary's  income. 

If  this  is  the  rationale  for  the  resident  exception,  then  the  test  for 
whether  a  state  may  call  a  taxpayer  a  "resident"  and  tax  worldwide  in- 
come without  violating  the  due  process  clause  is  whether  the  taxpayer 
and  the  taxing  state  share  this  special  relationship.  If  the  benefits  re- 
ceived bv  the  taxpayer  are  so  penasive  that  the  taxing  state  has  a  hand 
in  all  o(  the  taxpayer's  activities,  then  the  slate  may  claim  the  taxpayer 
as  a  resident.  If  a  taxpayer  rents  an  apartment,  rarely  used,  in  the  state 
where  she  works  (/rrtr/v)"'"  or  where  she  gt)es  on  shopping  trips 
(SiKiiia/ian ),'*''  but  she  spends  mosi  of  her  lime  in  a  house  m  another 


I  !•_'.   iMU'irmr.  '2M  IS    ii  I'.Sl. 

I  i:v  :uH>  U.S.  .i'.»s  (1«i.»M) 
III    i»i  ill  r_M -•-'(>. 

I  1.5    Id.  ill  r2'  (t|iioiiii);  Uilli.ims.in  \    Oscnion.  T2S  U.S.  (ih).  it'Ift  (ION)). 

I  l().  l.iO  A.l).*-*i)  S42.  .=>-lO  NA  S.'.'tl  .")«»«■>  (Il)8«.>)  (nu-m);  .sri-  supr.i  noics  33-30  and 
iU'<'<>ni|>iiiiviii^  icxi. 

1 17.  (tH  A.D.'id  '2bO.  '2h\.  mti  N  V.S  l.'d  836.  837  (IH79);  st-c  supra  iioics  2()-3()  and 
a<'coiii|Mnym)r  icxi. 
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state  with  her  family,  then  the  state  where  the  apartment  is  located  does 
not  enjoy  the  special  relationship  that  permits  taxation  of  out-of-state 
income.  A  New  York-type  definition  of  resident"*  is  not  what  Justice 
Stone  had  in  mind,  and  it  is  not  consistent  with  the  due  process  clause. 

B.  Commerce  Clause 

Besides  violating  due  process,  some  slates'  tax  structures  may  vio- 
late the  commerce  clause  when  applied  to  individuals  whose  interstate 
travel  constitutes  interstate  commerce.  The  courts  have  adopted  an  ex- 
tremely broad  definition  of  interstate  commerce,  which  includes  work- 
ers going  to  work  in  another  state."*  Thus,  if  a  taxpayer  manages  a 
business  that  has  offices  in  more  than  one  state  and  shuttles  between 
offices,  this  movemeni  of  labor  should  constitute  interstate  commerce. 
Similarlv.  if  a  taxpayer  lives  in  one  state  and  travels  to  work  in  another 
state,  this  travel  probably  involves  interstate  commerce  as  well. 

If  a  state's  definition  of  resident  creates  the  possibility  of  more 
than  one  state's  claiming  the  taxpayer  as  a  resident,  and  if  the  credit  for 
uxes  paid  to  another  state  is  limited  by  any  of  the  common  tax  credit 
limitations. ''''°  then  the  tax  would  not  be  internally  consistent.'"-'  As  a 
result,  this  tax  system  would  constitute  an  undue  burden  on  interstate 
commerce  in  violation  of  the  commerce  clause.  Thus,  when  New  York 
taxes  as  a  resident  the  entire  income  of  someone  whose  primary  resi- 
dence is  in  New  Jersey  but  who  works  and  maintains  an  apartment  in 
New  York, '2-  and  does  not  grant  a  tax  credit  for  taxes  paid  to  New 
Jersey,'-'  New  York  violates  the  commerce  clause.""* 

1 18.  Sec  supn  notes  24—12  and  accompanying  text. 

119.  Sec.  e.g..  .Scsiric  v.  ClarL.  765  F.2d  655.  661  (7th  Cir.  1985)  (coun  impliciilv 
assumes  tlui  nonresidcni  lawyers  eniering  stale  consiiiuces  interstate  commerce),  ccn. 
denied.  474  U.S.  1086  (1986):  W.C.M.  Window  Co.  v.  Bemardi.  730  K.2d  486.  494  (7ih 
Cir.  1984)  (resiriciion  on  "How  into  Illinois  of  labor  scr\ices"  equaled  for  commerce 
clause  purposes  with  "How  of  coal");  Chamber  ol  Commerce  of  United  Siaics  v.  New 
Jersey.  445  .•\.2d  353.  368  (N  J.  198?)  tmovemeni  of  strikebreakers  into  state  consiiiuies 
commerce);  cf  F.dwards  v.  California.  314  U.S.  160.  172  (1941)  ( "ii  is  sealed  beyond 
question  thai  ilic  iransportation  of  persons  is  "conrnjcrce,'  within  the  meaning  of  |thc 
commcrcc^lauscl"). 

120.  Sec  supra  notes  51-56  and  accompanying  text. 

121.  Sec  Container  Corp.  of  America  v.  Franchise  Tax  Bd..  463  U.S.  159.  169 
(1983);  sec  al.io  discussion  supra  notes  94-98  and  accompanying  text. 

122.  Sec  supra  notes  24-4t)  and  accompanving  text. 

123.  Sec  supra  notes  57-.59  and  accompanying  lexi. 

124.  II  there  were  no  internal  consistency  doctrine  and  the  ctmimcrcc  clause  was 
read  onlv  to  prohibit  actual  multiple  taxation,  then  if  Stale  A  had  a  limited  tax  credit  but 
B  granted  a  tax  credit  for  taxes  paid  n>  another  stale  on  all  income  then  this  would  be 
constitutional  because  no  multiple  taxation  would  result.  See  Tyler  Pipe  Indus,  v. 
Washington  Depi  of  Revenue.  483  U.S.  232.  259  (1987)  (Scalia.J..  disseniiiig).  ITiis  is 
in  faci  the  situation  that  exists  currently  between  New  York  and  New  Jersey.  See  supra 
note  61.  However,  since  the  internal  consistency  doctrine  looks  at  the  hypolhrliral  situa- 
tion in  which  all  states  would  have  New  York's  taxing  scheme.  New  York's  lax  is  uncon- 
stiiuiional.    See  Internal  (Consistency,  supra  note  96.  at    176-77.    Thus,  the  actual 
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It  is  particularly  appropriate  for  the  commerce  clause  to  protect 
interstate  commerce  when  the  political  process  is  unable  to  do  so.  T\\c 
Supreme  Court  has  repeatedly  stated  that  when  a  stale's  regulation  of 
interstate  commerce  "is  of  such  a  character  that  its  burden  falls  princi- 
pally upon  those  without  the  state,  legislative  action  is  not  likcK  to  be 
subjected  to  those  political  restraints  which  are  normally  exerted  on 
legislation  where  it  affects  adversely  some  interests  within  the  state."'-"'' 
There  is  little  political  force  that  restrains  a  stale  from  defining  resi- 
dents for  income  tax  purposes  to  include  persons  who  otherwise  would 
be  considered  nonresidents.  Since  these  taxpayers  are  not  gi\en  the 
power  to  vote,  they  have  no  say  in  the  taxing  state's  lax  policy.  Their 
only  protection  is  that  provided  by  the  Consiiiuiion. 

C.  Suggestions  for  Slalf  Tax  Reform 

rhere  are  iwo  possible  leniedies  for  state  tax  structures  ili.n  \ni- 
laie  clue  proivsN  and  the  coiniuerte  clause.  The  first  possibilii\  iKuiial- 
izcs  tl)c  coiiiiiienf  ( iause  issue  l)ut  not  the  due  process  obstacle  llie 
second  addre>>iN  both  concerns. 

1 .  Addifysiiif:  ilir  C.ummercc  Clause.  —  TTie  first  possibilit>  is  to  cliani>e 
tax  credit  provisit)ns  and  gram  a  credit  for  taxes  paid  to  another  state 
on  unearned  income  or  income  earned  in  another  slate. '■•**'  This  ap- 
proach would  create  internal  consistency  regardless  of  a  slate's  defini- 
tion of  resident,  because  if  all  states  adopted  this  approach,  there 
would  be  no  inuliipic  taxation.  For  example,  if  State  A  and  State  B 
both  deem  Taxpayer  .V  to  be  a  resident  and  impose  a  tax  on  income 
earned  in  State  C.  and  if  States  .A  and  B  both  grant  tax  credits  for  taxes 
paid  on  income  earned  in  other  states,  then  Taxpayer  A'  could  pa\  the 
tax  on  the  State  C  income  to  either  State  ^4  or  State  B  and  receive  ciedii 
from  the  other  suite.  Of  course,  this  solution  would  have  the  impr.icti- 
cal  and  anomalous  effect  of  allowing  the  taxpayer  to  choose  whuli  si.ue 
of  "residence"  would  receive  the  tax  on  unearned  or  out-of-siaie  in- 
come:''-"    however,     it     would     eliminate     the     internal     coiisisu-iu\ 


iiiiiliipit'  i:ix;iii<)ii  (lotiiiiic  oiilv  prou'cis  taxpayers  from  iiiiillipic  iaxaiii>n°.  llir  ind-iii.il 
i<msis(i-iuA  (ioiiiiiif  pi()U-<(s  si.iU's  hoin  ciiIut  slates'  overreachiiiR  t.ixaiioii 

ILTv  .Si.iitli-Cinii.il  riiiil>«-i  IVv  .  Iiu.  v.  Wiiunu  ki-.  4r)7  IL.S.  H2. '.I'J  (l<»84l  u|ii..imu 
.Stiiith  I'.ai'oliii.i  .Si.iif  llii>li\va\  l)fp"i  x.  li.ii'iiswcll  Ilros..  303  l'..S.  1 77.  I.S1-S">  n  "J 
(I*.I3S))  .u»«)i<)  It.iiim.iiiivf.ilili  K<lisoii  (".<!  v.  Montana.  4.53  I'.S  (iO«l.  (>-t2-.">J  il"S|i 
(lll.it  kiiuiii.  |..  iliNNiiiUMi;!.  Mt(;<il<lii«  k  \.  Bfiwind-Wliitc  Coal  Mniiii^  I'.o..  30'.'  !  n  ;>:> 
Ui  II. J  il!»40).  il  IliU.imj;  x  (U-iii.ircit.  304  I'.S.  40.5.  411.'  (193H)  (state  i.i\.iii..ii  ,.| 
ii.iiion.il  iiiMiiiMU'iii.iliiii'N  <listiii^iii\li(-il  Irniii  IcdiTal  l.ixation  o(  si.iic  iiisii'iiiiu'iii.iIiiicn 

IISIIIV;    Minil.ll     UM-xilllll^l 

I'Jti  .Sfi-  .\.>u-.  Mijii.i  noli-  10.  .11  1I.SI-84.  Seventeen  states  iiirreiitl\  h.i\<-  ilii^  wyi- 
111  iiechi     .See  iioie  ">4  .iinl  a<«  <Miipaiiviiij>  text. 

1-7  .States  utiiilij  lie  iiiiilei  st.ni<lal>l\  skeptical  about  allowing;  siieli  .i  resnli  \K<>.  .i 
st.ite  tha;  exp.iiuls  H"-  ia\  eie<lit  U-aves  itseK Open  to  tlie  ■■stealing"  ol  iis  le.Mdeniv  m- 
ionie  l.ixes  li\  olliei   -i.iies.    .See  siipr.i  nou-  (il. 
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problem.'-* 

Yet,  a  liberalization  of  the  tax  credit  does  nothing  to  remedy  the 
due  process  infirmity.  Due  process  is  concerned  not  with  multiple  taxa- 
tion'*^ but  rather  with  extraterritorial  taxation.'***  When  a  sute  im- 
poses a  tax  on  out-of-state  income  and  the  taxpayer  does  not  meet  the 
requirements  of  the  resident  exception  as  properly  understood,'"  that 
state  violates  due  process  by  engaging  in  prohibited  extraterritorial 
taxation. 

2.  Meeting  Dtu  Process.  —  To  avoid  a  due  process  violation,  the 
Slate's  definition  of  resident  must  include  only  taxpayers  who  enjoy  a 
special  relationship  with  the  state  because  they  receive  substantial  ben- 
efits and  protection  from  the  state  such  that  the  state  has  some  connec- 
tion to  all  of  the  taxpayer's  income  producing  activities.  Although  this 
standard  is  vague  and  does  little  to  delineate  a  minimum  level  of  suffi- 
cient contacts,  it  nevertheless  disqualifies  certain  states'  current  defini- 
tions. For  example,  if  a  taxpayer's  contacts  with  the  state  consist  solely 
of  reniing  an  apartmeni  for  occasional  use  and  prcsfiicc  for  a  fraciion 
of  end)  of  183  days.'^-'  then  the  state  does  noi  provide  the  bcncfiis  and 
protection  thai  should  permit  it  to  tax  out-of-state  income.  Similarly,  if 
a  state  ta.vcs  out-of-state  income  of  domiciliarics  who  reside  out  of  state 
and  have  no  contact  with  their  domicile  other  than  an  intent  to  return 
sometime  in  the  future,  this  tax  regfime  violates  due  process. 

Because  the  standard  is  vague,  however,  it  is  inadequate  to  serve  as 
a  stale's  definition  of  resident.  A  statute  thai  defined  a  resident  as  one 
who  met  this  constitutional  standard  would  not  provide  proper  guid- 
ance for  taxpayers.  Furthermore,  state  taxing  authorities  eager  to  in- 
crease the  state's  tax  base  easily  could  abuse  this  definition  when  they 
evaluate  the  taxpayer's  relationship  to  the  state.  To  avoid  these 
problems  with  vagueness,  a  state  should  define  resident  by  identifying 
specific  contacts  that  serve  as  sufficient  evidence  showing  the  requisite 
special  relationship  between  the  taxpayer  and  the  state. 

Even  if  the  slate's  definition  of  resident  on  its  face  satisfies  the 
mandate  of  the  due  process  clause,  the  slate's  tax  sirmtiire  siill  may  not 
be  inicrnally  consistent  as  required  by  the  commerce  clause:  the  requi- 
site amount  of  contacts  necessary  to  establish  resident  status  may  create 
the  possibility  that  if  two  states  have  the  same  deliniiion.  a  taxpayer 
could  be  considered  a  resident  of  both  states.   In  this  case,  if  the  state's 

'  128.  I1u>  .Supreme  (Aiun  has  recognized  ihai  lax  treHiis  remociv  "■inieni.il  iiio»nsis- 
lencv."  See  IVIer  Pipe  Indus,  v.  VVashingion  I)ep"i  «il'  Revenue.  4S:t  1-..S.  'J.t'i.  '240 
(1987)  (flat  lax  would  lie  iiiicniallv  ronsisieiu  if  an  adequate  ia\  tredii  had  been  pro- 
vided): Internal  (Ainsisteiio-.  supra  note  90.  at  14-4  i\.'y.\.  l8'J-88;  il  (".uUlhern  v.  .Sweet. 
109  S.  C.t.  hH'l.  .VM)  (1989)  (teleroinmiinications  excise  tax  was  exieinalh  I'onsisteiu.  in 
pan  because  a  tax  ere<lit  was  provided  i>ii  taxes  paid  to  other  states*. 

129.  See  Curry  v.  Mclianless.  307  l!.S.  S.=>7.  372-7:<  (1939). 

130.  .See  supra  notes  (>8-79  and  acrompanyinR  text. 

131.  See  supra  notes  1 1 1.  1 13-1  18  and  accoinpaiiviiiK  text. 

132.  See  supra  notes  24-4U  and  1 16—1 IM  and  aeconipanvini;  text. 
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,  tax  credithas  one  of  the  common  limitations,*"  then  the  lax  structure 
would  not  be  internally  consistent.  The  simplest  remedy  to  this  prob- 
lem, of  course,  is  to  remove  the  limitation  on  the  tax  credit.  But  a  state 
that  removes  the  limitation  on  its  tax  credits  would  allow  other  states  to 
"steal"  from  it  the  income  taxes  that  are  paid  by  individuals  whom  it 
considers  to  be  residents.'** 

On  the  other  hand,  if  states  define  resident  narrowly  to  include 
only  taxpayers  with  sufficient  contacts,  some  taxpayers  might  not  be 
co.iS::Icred  residents  of  any  state.  The  income  that  bis  a  source  in  a 
specific  state,  such  as  wages,  would  be  taxed  by  that  state,  but  income 
that  has  no  obvious  source  state,  such  as  dividend  income  from  a  cor- 
poration that  does  business  in  many  states,  might  escape  siaie  taxation 
entirely.'^* 

3.  A  CoordinaUd  Approach.  —  The  better  approach  would  be  for 
states  to  adopt  a  definition  of  resident  that  precludes  the  possibility  of  a 
taxpayer's  being  a  resident  of  more  than  one  state,  and  thai  only  in- 
cludes taxpayers  who  have  the  substantial  contacts  ncccssarv  to  justify 
taxation  or<iiii-of-siatc  income.  This  tax  regime  not  m\\\  would  satisfy 
due  process  but  also  would  create  internal  consisiemv  without  ie>ort  lo 
broad  tax  credits.  The  definition  of  resident  nuisi  be  siiiru  leiitiv  con- 
crete to  provide  adequate  guidance  to  taxpayers  and  s:aie  taxuig  au- 
thorities. Furthermore,  this  approach  must  provide  a  sysiein  for 
dealing  with  those  mobile  taxpayers  who  may  not  have  contacts  with 
any  state  sufficient  for  resident  status. 

States  should  identify  a  combination  of  specific  factors  thai  pre- 
clude the  possibility  of  multiple  residences  and  that  serve  as  adequate 
evidence  that  a  relationship  exists  between  the  taxpayer  and  ihe  taxing 
state  thai  justifies  taxation  of  out-of-state  income.  For  example,  a  state 
might  define  a  resident  as  one  whose  primary  abode  is  within  ihe  state 
and  who  is  present  in  the  state  for  a  majority  of  each  of  183  days  during 
the  taxable  year.''"'  Because  the  primary  abode  of  the  taxpayer  and 
presence  for  a  majority  of  each  of  183  days  would  be  lequiied.  if  every 
state  had  this  definition  of  resident,  no  multiple  residences  would  exi.sl. 
Also,  because  the  definition  focuses  on  the  taxpayers  pnniaiv  resi- 
dence and  includes  a  presence  requirement,  taxpayers  wlu)  meet  ihe 


1.^3.  .Sci-  supra  noies  SG-.'VH  and  atroinpanyinR  icxi. 

i;<4.  .Sfi-  siipni  iioic  61. 

I3r>.  OiluT  types  ot  income  thai  ohvw  would  escape  si.iie  i.in.iiiom  iiultuU-  rovaliv 
income  lioin  patents  and  copyriglils  anci  inteiesi  income  from  seiuniUN  Sci-  Siaie  Tax- 
ation, supra  note  7:*.  at  f.\  <>.2.  <).«.)-'.).  12. 

!:<(■).  Ilie  (lelinitions  "priniarv  abode"  requirement  is  similar  to  ili«-  lUlmiiion  pro- 
vided b\  tlie  ledeial  internal  Revenue  Ciule  Hie  f.o<le  pioxKles  ili.ii  ili«-  l.d.ial  gov- 
ernment will  collect  siaie  taxc.<s  for  states  that  request  such  assistance  il  ilu-  siatcv  taxiiin 
statutes  meet  certain  requiremcms.  .See  "ili  l"..S.(:.  §  (Kilil  (l'.»S<t)  Oiu-  »!  iIunc  require- 
ments is  that  the  state  adopt  ihc  (e<lerall\  prcscrihe<l  tlcrmiiion  <>l  icsnlcni  See  26 
U.S.C.  §6:»62(e)(l)  (1989). 
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definiiion  would  have  state  contacts  that  would  be  sufficient  to  meet  the 
due  process  requirement. 

Some  taxpayers  might  have  contacts  with  several  states  such  that 
their  contaa  with  any  one  state  would  not  be  substantial  enough  to 
justify  constitutional  residence  status.  As  society  becomes  increasingly 
mobile,  this  phenomenon  will  become  more  common.  These  taxpayers 
would  not  be  taxed  on  income  such  as  income  from  intangibles  that 
usually  is  taxed  only  by  the  state  of  residence.'" 

A  possible  solution  to  this  problem  is  to  require  such  a  taxpayer  to 
choose  either  to  submit  to  the  jurisdiaion  of  the  sute  where  she  has 
the  most  contacts  as  the  state  of  her  residence,  or  to  apportion  her  in- 
come between  the  states  from  which  she  derives  benefits  and  protec- 
tion. The  apportionment  formula  could  be  based  on  the  time  the 
taxpayer  spends  in  each  state:  if,  for  example,  forty  percent  of  the  tax- 
payer's lime  is  spent  in  State  A  and  sixty  percent  is  spent  in  State  B, 
then  i(  might  be  assumed  that  roughly  forty  percent  of  the  iaxpaycr"s 
total  benefits  and  protcciion  were  derived  from  Slate  A  and  sixty  per- 
cent fr<»ni  Suiic  B:  Staled,  therefore,  would  be  able  to  tax  forty  pcrccni 
of  the  taxpayer's  income  and  State  B,  sixty  percent.  A  de  nmnuim  excep- 
tion could  be  provided  (or  states  in  which  the  taxpayer  spent  a  small 
amount  of  time. 

One  problem  with  apportionment,  of  course,  is  that  a  taxpayer  not 
only  would  have  to  keep  a  record  of  how  much  time  was  spent  in  each 
state  but  also  would  have  to  be  able  to  document  this  information. 
Under  current  definitions  of  resident  that  have  a  presence  requirement 
of  a  certain  number  of  days,'*"  taxpayers  seeking  nonresident  status 
must  document  that  they  were  not  in  the  state  for  the  requisite  number 
of  days  using  diaries,  airplane  ticket  receipts,  credit  card  receipts,  hotel 
receipts,  and  other  documents.  A  taxpayer  who  does  not  want  to  be 
subjected  to  this  burden  could  elect  to  be  treated  as  a  resident  of  the 
state  where  she  has  the  most  contacts."^  A  state  could  establish  a  nar- 
row definition  of  resident,  therefore,  and  still  avoid  losing  taxes  on  in- 
come earned  by  taxpayers  ivho  would  not  be  treated  as  residents  in  any 
state. 

Conclusion 

llie  fonunerce  clause  and  the  due  process  clause  place  restrictions 
on  wlych  taxpayers  a  state  may  tax  on  out-of-state  income.  Due  process 
allows  a  state  to  tax  income  earned  in  another  state  only  if  the  taxpayer 

I.ST.  .Si'f  su|>i;i  ii«m-  i:i.'>  jiul  .u'toiiipanyini;  icxi. 

l.iK.  .Sci-  Mi|)r.i  luiii-s  2t)-2'J  aii<<  accompanying  text. 

W}.  Sini|il\  if(|uiiin|;  all  laxpaycis  U>  be  residents  uCllie  siales  in  whuh  ilic\  have 
the  most  contacts  moiiUI  violate  due  process  when  applied  to  laxpayeis  «vhoM*  contacts 
with  no  snigle  stale  are  siillicient  tojiislily  rcsideiil  ireainieiil.  liowevcr.  il  the  taxpavei 
voiuntarilv  eUiis  lo  Ih-  iieaie<l  as  a  resident  in  ihe  stale  in  whidi  she  has  ilie  most  con- 
tans,  there  would  Ik-  no  due  process  inrirmiiy. 
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receives  substantial  benefits  and  protection  from  the  taxing  state.  The 
commerce  clause  requires,  among  other  things,  internal  consistency. 
When  the  commerce  clause  applies,  limited  tax  credits  and  the  various 
states'  broad  definitions  of  resident  can  interact  to  create  unconstitu- 
tional, "internally  inconsistent"  tax  structures.  States  should  not  im- 
pose taxes  on  out-of-state  income  earned  by  individuals  who  properly 
should  be  considcici  :3  -acrd?  :n,  oLher  states  simply  by  deeming  these 
taxpayers  to  be  residents;  rather,  states  should  conform  their  definition 
of  resident  to  a  standard  consistent  with  the  constitutional  mandates  of 
due  process  and  the  commerce  clause. 

Seth  Goldstein 
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Ms.  Norton.  A  final  report  will  be  ready  for  full  committee 
markup.  The  figures  used  by  many  in  the  District  have  never  be- 
fore been  subjected  to  scrutiny  or  analysis.  These  large  figures  as-  % 
sumed  that  commuters  would  pay  the  same  taxes  as  District  resi- 
dents who  get  a  fuller  complement  of  services. 

The  billion  dollar  figures  have  technical  flaws  as  well,  including 
assuming  incorrectly  that  New  Columbia  could  tax  residents  in  the 
wholly  independent  Federal  enclave  territon^  of  Washington,  DC. 
There,  of  course,  will  be  some  increases  from  taxation  of  non- 
residents, but  these  must  not  be  exaggerated.  Both  because  District 
residents  are  entitled  to  accurate  information  and  because  commut- 
ers are  unnecessarily  alarmed  by  inaccurate  forecasts. 

District  officials  have  long  indicated  that  they  would  negotiate 
the  matter  of  nonresident  taxes  with  our  neighbors  after  statehood. 
To  say  that  it  is  premature  to  discuss  nonresident  taxes  is  to  make 
an  exaggerated  understatement.  This  issue  is  not  nearly  ripe,  and 
of  course  it  is  a  matter  for  all  the  affected  jurisdictions,  not  the  Dis- 
trict alone,  and  certainly  not  the  Federal  Government. 

In  any  case,  it  is  clear  that  the  new  State  would  be  economically 
viable.  Because  the  District  is  a  large  city,  we  more  often  hear 
about  its  poverty  than  its  wealth.  The  District  is  number  one 
among  the  States  in  average  employment  earnings.  Its  workers  av- 
erage 42  percent  higher  than  the  average  annual  pay  for  workers 
in  the  rest  of  the  country.  Moreover,  the  rate  of  increase  in  wages 
is  higher  in  the  private  sector  than  in  the  public  sector. 

Between  1985  and  1989,  growth  in  annual  wages  in  the  District 
was  23  percent,  compared  with  18  percent  in  the  rest  of  the  Nation. 
Only  Connecticut  and  New  Jersey  have  higher  per  capita  annual 
pay  than  the  District. 

In  its  economic  sectors,  the  same  up  scale  pattern  is  apparent. 
Among  the  50  States,  the  District  is  9th  in  legal  services,  20th  in 
business  services,  23d  in  hotels  and  lodging,  25th  in  communica- 
tions, and  36th  in  finance,  insurance  and  real  estate.  No  developed 
State  has — no  State  has  come  into  the  Union  with  better  developed 
sectors. 

PILOTS,  however,  are  not  subject  to  means  tests.  Rather,  they 
relate  to  the  Federal  presence  and  specific  Federal  impacts.  Since 
the  beginning  of  the  Republic,  Congress  has  authorized  countless 
PILOTS.  Over  160  in  fiscal  year  1993.  One  program  alone,  the  Pay- 
ment in  Lieu  of  Taxes  Act  of  1976,  provides  PILOTs  to  1,500  coun- 
ties. Looking  only  to  the  four  States  from  which  minority  members 
of  this  subcommittee  come — California,  New  Jersey,  North  Caro- 
lina, and  Virginia — there  are  numerous  PILOTs.  All  four  States 
have  PILOTs  because  of  the  presence  and  impact  of  national  forest 
lands,  the  Army  Corps  of  Engineers,  school  assistance  and  federally 
affected  areas,  the  Bureau  of  Land  Management,  the  Fish  and 
Wildlife  Service,  among  others. 

After  statehood,  the  District  will  have  to  sink  or  swim  with  other 
States  and  qualify,  as  other  States  have,  for  a  PILOT.  What  we 
cannot  allow  is  the  discriminatory  assumption  that  every  State  in 
the  Union,  except  New  Columbia,  should  be  entitled  to  a  PILOT. 
This  would  be  discrimination  against  the  new  State  based  on  its 
former  status  as  the  Capital  City. 
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The  District  has  suffered  rank  discrimination  as  the  Nation's 
Capital.  That  discrimination  must  not  be  carried  forward  to  the 
new  State.  The  Statehood  Commission  would  be  directed  to  develop 
and  recommend  to  Congress  a  methodology  for  determining  the 
amount  and  schedule  of  the  annual  payment  to  the  State  and 
would  base  this  methodology  upon  the  methodologies  used  to  deter- 
mine the  amount  of  other  payments  in  lieu  of  taxes  made  by  the 
United  States  and  local  units  of  government. 

In  short,  amendment  number  one  assures  that  New  Columbia 
will  be  guaranteed  the  same  rights  as  other  States  with  regard  to 
a  payment  in  lieu  of  taxes  or  a  PILOT. 

Are  there  any  questions  regarding  the  amendment? 

Mr.  RoHRABACHER.  Madam  Chairman,  I  offer  an  amendment  to 
your  amendment. 

Ms.  Norton.  Yes,  sir;  go  ahead. 

Mr.  RoHRABACHER.  Madam  Chairman,  I  seem  to  remember  in 
our  hearing  last  week  that  I  did  ask  our — are  we  supposed  to  read 
the  amendment  first? 

Ms.  Norton.  I  am  sorry,  the  clerk  will  read  the  amendment. 

The  Clerk.  Amendment  offered  by  Mr.  Rohrabacher  to  the 
amendment  number  one  offered  by  Ms.  Norton. 

Strike  the  portion  of  the  amendment  that  proposes  to  insert  the 
matter  on  page  1,  lines  1  through  9. 

Ms.  Norton.  I  ask  imanimous  consent  that  the  amendment  be 
considered  as  having  been  read. 

Mr.  ROHRABACHER.  Thank  you,  Madam  Chairman. 

[The  information  follows:] 
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Amendment  Offered  By  Mr.  Rohrabacher 
TO  THE  Amendment  Offered  by  Ms.  Norton 

(Page  &  Line  nos.  refer  to  Norton  amendment  #1) 

Strike  the  portion  of  the  amendment  that  proposes 
to  insert  the  matter  on  page  1,  lines  1  tlirough  9. 

Strike  all  portions  of  the  amendment  that  propose  to 
amend  any  matter  on  page  27  of  the  bill. 
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Mr.  RoHRABACHER.  Before  we  get  into  the  amendment  specifi- 
cally, the  amendment  to  your  amendment,  I  do  remember  asking 
the  expert  witnesses  last  week  whether  or  not  there  was  any  pro- 
gram whatsoever  the  District  of  Columbia  was  not  eligible  for  that 
was  eligible  for  other  States.  I  seem  to  remember  that  without  ex- 
ception they  stated  for  the  record  that  there  were  no  programs  in 
which  the  District  of  Columbia  is  ineligible  that  other  States  are 
eligible. 

Madam  Chair,  it  looks  like  to  me  that  your  amendment  number 
one  is  attempting  to  have  it  both  ways.  The  first  half  of  your  new 
language  says  the  Federal  Government  shall  compensate  the  new 
State  of  Columbia — or  the  State  of  New  Columbia,  that  is,  for  un- 
available tax  revenues  and  other  affects  on  the  revenues  of  the 
State  resulting  firom  the  significant  presence  of  the  Federal  Grovem- 
ment  within  and  nearby  the  State,  end  of  quote. 

Of  course,  no  other  State  in  the  Union  receives  such  compensa- 
tion. There  would  be  no  need  for  this  language  if  it  was  just  to  be 
on  the  same  par.  Every  other  State,  county  and  city  in  this  coimtry, 
including  mine,  considers  Federal  facilities  to  be  a  benefit,  not  to 
be  a  burden.  In  fact  in  my  State,  we  have  gone  through  tremendous 
fights  in  order  to  get  Federal  facilities  and  to  keep  Federal  facilities 
in  my  State.  Or  especially  if  we  can  add  one  or  just  keep  fi-om  los- 
ing one,  we  are  very  happy. 

The  second  half  of  the  Chair's  insertion  says  the  special  pa3anent 
to  New  Columbia  will  be  based  on  payments  in  lieu  of  taxes  made 
to  States  and  local  governments  generally.  But  if  that  paragraph 
is  to  be  taken  literally,  there  is  no  need  for  the  first  paragraph, 
since  the  new  State  would  already  be  eligible  for  every  program 
that  any  other  State  is  eligible  for. 

The  only  possible  justification  for  a  special  pajonent  no  other 
State  gets  would  be  a  special  burden  that  no  other  State  has  to 
bear.  Since  restrictions  against  a  commuter  tax  would  fall  away 
under  statehood,  the  only  special  burden  that  might  apply  would 
be  the  one  the  Chair  will  be  proposing  in  your  next  amendment, 
in  the  amendment  which  is  amendment  number  two,  I  believe. 

I  would  agree  that  this  unique  statewide  scenic  easement  would 
justify  compensation,  if  it  were  being  imposed  on  the  new  State  or 
on  a  new  State  against  its  will.  But  the  Chair  has  already  told  us 
that  the  State  would  never  want  to  exceed  the  schedule  of  heights, 
even  if  it  could.  The  scenic  easement,  if  passed,  will  be  enacted  be- 
cause the  city  wants  it,  especially,  and  sometimes  it  is  over  the  op- 
position, fi-ankly,  of  statehood  opponents. 

I  hardly  think  it  is  fair  to  turn  around  and  demgmd  compensation 
for  a  burden  that  is  self-imposed.  There  is  one  part  of  amendment 
number  one  that  I  believe  is  worthwhile.  That  is  the  part  that 
strikes  out  the  bill's  language  providing  for  continuation  of  the  cur- 
rent Federal  payment.  My  amendment  keeps  that  part  of  the 
amendment,  wnife  deleting  the  rest. 

I  ask  for  support  of  my  amendment  and  support  for  the  opposi- 
tion to  amendment  number  one,  if  my  amendment  is  not  adopted. 
Thank  you.  Madam  Chair. 

Ms.  Norton.  Thank  you,  Mr.  Rohrabacher.  Mr.  Ballenger. 

Mr.  Ballenger.  Madam  Chair,  I  would  like  to  support  the 
amendment  of  Mr.  Rohrabacher  to  delete  the  provision  of  H.R.  51 
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providing  New  Columbia  with  a  permanent  subsidy  paralleling  the 
current  payment  to  the  District  of  Columbia. 

This  issue  is  one  of  basic  fairness  and  equity  among  States.  Cur- 
rently, the  municipal  government  of  our  Nation's  Capital  receives 
the  Federal  payment  equal  to  almost  20  percent  of  its  total  reve- 
nues. There  is  no  precedent,  however,  for  any  State  to  receive  a 
special  subsidy  from  the  taxpayers  of  other  States.  Nor  is  the  Fed- 
eral payment  like  any  other  payment  that  States  have  received 
upon  entering  the  Union. 

In  many  cases,  the  Federal  Government  has  provided  additional 
revenues  to  new  States,  but  the  source  of  these  revenues  is  precise. 
Federal  revenues  designated  for  newly  admitted  States  have  al- 
ways come  from  the  economic  activity  on  the  Federal  land  within 
the  new  State.  Whether  from  Federal  land  sales  or  mineral  and  for- 
est development  fees  and  royalties,  these  moneys  have  never  been 
paid  by  this  Nation's  taxpayers  who  are  also  burdened  with  sup- 
porting their  own  State  governments. 

Leaving  the  future  annual  payment  to  the  New  Columbia  up  to 
the  Transition  Commission  and  Congress  is  not  an  acceptable  solu- 
tion for  anyone.  If  these  advocates  of  this  innovative  payment  to 
New  Columbia  feel  that  it  is  truly  needed,  they  should  be  worried 
about  the  uncertainty  of  the  Chair's  proposal. 

The  way  I  read  the  proposal,  it  is  quite  possible  that  the  pro- 
posed PILOT  could  amount  to  little,  if  any,  more  than  is  currently 
paid  to  the  District  of  Columbia  under  the  existing  PILOTs.  In  ad- 
dition, this  payment  news  must  be  authorized  and  appropriated  by 
Congress  £tfter  statehood.  So  for  at  least  a  few  years  after  New  Co- 
lumbia's admission,  it  would  not  receive  any  new  Federal  com- 
pensation as  called  for  by  the  Chair's  amendment.  This  uncertainty 
cannot  serve  well  the  needs  and  interests  of  New  Columbia  as  ex- 
pressed by  statehood  advocates. 

So,  I  simply  can't  support  either  the  current  bill  language  or  pro- 
posed revision  of  Dana  Rohrabacher.  I  do  support  my  colleague's 
provision  to  delete  the  continued  special  payment  to  New  Columbia 
because  it  would  leave  New  Columbia  as  unequal  to  the  existing 
50  States. 

Thank  you,  Madam  Chairman. 

Ms.  Norton.  Thank  you,  Mr.  Ballenger. 

If  I  may  respond  to  the  comments  of  the  gentlemen.  Mr. 
Rohrabacher,  the  ranking  member,  is  entirely  ri^t.  PILOT,  the 
District  should — or  New  Columbia  should  and  would  qualify  for  a 
PILOT  without  the  language.  The  reason  that  I  am  insisting  on  the 
language  is  precisely  because  over  and  over  again  the  minority  has 
made  tne  assertion  that  the  District  as  New  Columbia  should  be 
entitled  to  no  Federal  payment,  and  certainly  no  annual  Federal 
payment. 

Again,  in  order  to  make  it  absolutely  clear  that  the  District 
should  enter  the  Union  on  an  equal  footmg  with  other  States,  my 
amendment  says  that  includes  being  eligible  for  PILOTs. 

Now,  I  agree  with  Mr.  Ballenger  that  New  Columbia  should  not 
be  entitled  to  a  permanent  subsidy.  A  PILOT  is  not  a  permanent 
subsidy.  A  PILOT  must  be  authorized  and  then  reauthorized.  That 
is  the  very  same  way  in  which  the  Federal  payment  formula  is  au- 
thorized. The  Federal  payment  formula  has  to  be  authorized  every 
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3  years  and  does  not  need  to  be  appropriated  unless  the  appropri- 
ators  do  so. 

Mr.  Ballenger.  Would  Madam  Chairman  yield? 

Ms.  Norton.  I  yield  to  Mr.  Ballenger. 

Mr.  Ballenger.  I  was  just  wondering  if  it  is  fair  that  the  PILOT 
provide  New  Columbia  with  this  money  when  it — £ind  also  not 
then,  to  be  truthfully  fair,  provide  the  same  amount  of  money  or 
something  similar  to  that  to  the  State  of  North  Carolina? 

Ms.  Norton.  Mr.  Ballenger,  I  have  no  idea  at  the  moment  what 
the  amount  of  the  PILOT  would  be  and  my  amendment  leaves  it 
to  the  Transition  Commission. 

Mr.  Ballenger.  Yes,  but  what  I  am  thinking  of,  I  mean  we  men- 
tioned fairness. 

Ms.  Norton.  I  believe  that  North  Carolina  probably — when  I 
looked  at  your  State,  Mr.  Ballenger,  it  seems  to  me  that  North 
Carolina  may  already  have  as  much.  There  are  multiple  PILOTs 
throughout  North  Carolina.  I  haven't  added  them  all  up,  but  you 
have  Tots  of  PILOTs  in  North  Carolina.  I  just  alluded  to  some  be- 
cause they  were  found  in  all  four  States.  But,  yes;  I  would  not  want 
to  discriminate  against  the  State  of  North  Carolina  anv  more  than 
I  would  want  you  to  discriminate  against  the  State  of  New  Colum- 
bia. I  think  you  ought  to  go  for  every  PILOT  to  which  you  are  enti- 
tled. 

These  PILOTs  really  come  out  of  the  energy  of  Members.  These 
PILOTs  have  not  been  usually  granted  on  a  systematic  basis.  That 
is  why  the  commission  that  Mr.  Ebel  was  a  staff  director  for,  rec- 
ommended that  there  be  some  standardized  and  systematic  way  to 
organize  PILOTs. 

Meanwhile,  my  amendment  is  designed  only  to  make  sure  that 
New  Columbia  doesn't  come  into  the  Union  with  a  discriminatory 
taint  on  it  that  because  it  had  a  Federal  payment  as  the  Nation's 
Capital,  it  can't  have  a  PILOT  like  the  50  States. 

Now,  my  good  colleague,  the  ranking  member,  says  that  he  con- 
siders Federal  presence  a  benefit  and  not  a  burden.  I  am  sure  he 
does,  because  he  gets  paid  for  every  bit  of  that  benefit.  He  gets  a 
PILOT  for  that  benefit. 

I  must  tell  you  that  it  would  take  us  all  day  to  count  the  PILOTs 
that  the  State  of  California  gets.  You  would  consider  it  a  terrible 
burden  if  somebody  jumped  up  in  the  Congress  and  moved  to  de- 
prive the  State  of  California  of  all  of  its  present  PILOTs,  particu- 
larly given  the  shape  of  the  economy  of  the  State  of  California 
today. 

Finally,  the  ranking  minority  member  has  indicated  that  the  Dis- 
trict wants  it  both  ways  because  it  wants  to  be  paid  for  scenic  ease- 
ment. 

My  amendment  in  no  way  would  authorize  a  PILOT  for  the  sce- 
nic easement.  We  do  not  claim  that  we  are  entitled  to  a  payment 
in  lieu  of  taxes  for  a  scenic  easement.  We  do  believe  that  a  scenic 
easement  is  necessary  to  protect  Washington,  DC,  the  name  I  will 
give  to  the  Federal  enclave. 

The  scenic  easement  is  not  a  basis  for  the  PILOT  I  am  proposing. 
The  basis  for  the  PILOT  I  am  proposing  is  the  same  basis  that  PI- 
LOTs have  been  generated  and  granted  in  North  Carolina,  New 
Jersey,  California,  and  Virginia.  No  more  and  no  less.  I  concede 
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that  the  new  State  would  have  to  sink  or  swim  as  a  State  with  PI- 
LOTS using  methodologies  that  are  traditionally  used  for  PILOTs 
in  other  States. 

Are  there  other  comments? 

Mr.  RoHRABACHER.  Madam  Chairman,  if  I  may? 

Ms.  Norton.  Mr.  Rohrabacher. 

Mr.  Rohrabacher.  If  indeed  the  State  of  New  Columbia  would 
have  no  more  rights  than  any  other  State — by  the  way,  those  of  us 
who  are  opposing  statehood,  many  of  us,  I  guess,  who  are  opposing 
statehood,  just  believe  that  this  area  is  not  economically  viable  as 
a  State.  One  of  the  things  that  we  see  as  evidence  of  that  is  the 
fact  that  when  we  look  at  moves  for  statehood,  that  we  find  little 
things  that  we  consider  to  be  special  provisions.  In  your  amend- 
ment, for  example,  if  indeed  it  is  not  something  that  is  unique  for 
the  State  of  New  Columbia,  it  need  not  be  in  the  legislation.  If  it 
is 

Ms.  Norton.  Would  the  gentleman  yield? 

Mr.  Rohrabacher.  Oh,  certainly. 

Ms.  Norton.  Mr.  Rohrabacher,  I  explained  I  wouldn't  have  put 
it  in  there  if  you  hadn't  objected  to  New  Columbia  getting  a  sub- 
sidy in  the  first  place.  I  am  putting  it  here  in  order  to  make  the 
record  clear  that  New  Columbia  would  be  entitled  to  a  PILOT  on 
the  same  basis  as  other  States.  That  is  all  my  amendment  is  de- 
signed to  do. 

Mr.  Rohrabacher.  Well,  my  interpretation  is  that  if  there  is  a 
State  of  New  Columbia,  if  it  does  come  into  statehood,  that  obvi- 
ously would  come  into  statehood  on  an  equal  basis  with  all  other 
States. 

Ms.  Norton.  So  you  can  see  we  would  be  entitled  to  a  PILOT 
like  all  the  other  States. 

Mr.  Rohrabacher.  It  would  be  entitled  to  everything  that  every 
other  State  is  entitled  to.  Thus,  there  would  be  no  need  for  the  lan- 
guage which  would  imply,  as  we  move  down  the  line,  that  there  be 
a  special  payment  to  this  area  because  of  Federal — the  localities  of 
Federal  buildings  that  other  States  do  not  receive. 

Ms.  Norton.  But,  Mr.  Rohrabacher,  other  States  do  in  fact  re- 
ceive PILOTs  because  of  the  presence  of  Federal  real  estate.  That 
is  the  reason  that  I  have  pointed  that  out. 

Mr.  Rohrabacher.  Whatever  is  available  to  other  States,  what- 
ever specifically  is  available  to  other  States,  would  be  available  to 
the  State  of  New  Columbia.  It  would  not  need  to  be  within  the — 
by  putting  this  language  in  the  bill,  it  seems  that  you  are  going  be- 
yond that. 

Ms.  Norton.  I  appreciate  the  ranking  member's  concern.  My 
concern  is  that  some  Member  of  Congress  may  read  back  to  me 
from  the  legislative  history  of  the  last  session  that  my  good  col- 
league, Mr.  Rohrabacher,  said  that  he  would  be  willing  for  the  Dis- 
trict to  come  into  the  Union  if  it  would  forego  any  Federal  pay- 
ment. I  remember  that,  you  said  that,  I  rememoer  that  the  ranking 
member  of  the  fiill  committee 


Mr.  Rohrabacher.  Actually,  it  was 

Ms.  Norton.  Mr.  Bliley  said  that. 

Mr.  Rohrabacher.  Actually,  it  was — come  into  the  Union  as  a 
part  of  Maryland. 


286 

Ms.  Norton.  Well,  there  was  a  colloquy  between  the  ranking 
member  of  the  full  committee  and  myself  about  how  long  it  might 
take  for  the  District  to  no  longer  qualify  for  any  kind  of  Federal 
payment,  and  I  remember  that  perhaps  in  joking  he  said  20  years; 
I  said  what  about  10  years;  I  said  what  about  20  years?  Because 
there  could  be  some  misapprehension  given  the  discussions  that 
have  occurred  in  committee,  I  thought  it  best  to  make  it  perfectly 
clear  what  is  meant  through  the  amendment  I  offer  today. 

If  there  is  no  more  discussion,  the  vote  is  on  the  amendment  of- 
fered by  Mr.  Rohrabacher. 

The  Clerk.  Vote  on  Rohrabacher  to  number  one.  Mr.  Lewis. 

Ms.  Norton.  No  by  proxy. 

The  Clerk.  Mr.  Stark. 

Ms.  Norton.  No  by  proxy. 

The  Clerk.  Mr.  Dellums. 

Ms.  Norton.  No  by  proxy. 

The  Clerk.  Mr.  McDermott. 

Ms.  Norton.  No  by  proxy. 

The  Clerk.  Mr.  Rohrabacher. 

Mr.  Rohrabacher.  Yes. 

The  Clerk.  Mr.  Ballenger. 

Mr.  Ballenger.  Yes. 

The  Clerk.  Ms.  Norton. 

Ms.  Norton.  No. 

I  would  like  to  enter  into  the  record,  if  I  may,  at  this  time  the 
summary  of  Federal  formula  grants  to  States  and  localities  as  re- 
ported in  the  catalog  of  Federal  Domestic  Assistance  for  the  years 
1991,  1992,  and  estimated  for  1993. 

[The  information  referred  to  may  be  found  in  committee  files.] 

The  Clerk.  The  result  of  the  vote  is  five  nays  and  two  ayes. 

Ms.  Norton.  The  amendment  is  defeated  and  the  vote  now  is  on 
the  amendment  offered  by  the  Chair. 

The  Clerk.  Vote  on  Norton  number  one. 

Mr.  Lewis. 

Ms.  Norton.  Aye  by  proxy. 

The  Clerk.  Mr.  Stark. 

Ms.  Norton.  Aye  by  proxy. 

The  Clerk.  Mr.  Dellums. 

Ms.  Norton.  Aye  by  proxy. 

The  Clerk.  Mr.  McDermott. 

Ms.  Norton.  Aye  by  proxy. 

The  Clerk.  Mr.  Rohrabacher. 

Mr.  Rohrabacher.  No. 

The  Clerk.  Mr.  Ballenger. 

Mr.  Ballenger.  No. 

The  Clerk.  Ms.  Norton. 

Ms.  Norton.  Aye. 

The  Clerk.  The  vote  is  five  ayes,  two  nays. 

Ms.  Norton.  We  are  ready  for  amendment  number  two,  an 
amendment  I  have  at  the  desk.  The  clerk  will  read  the  amendment. 


287 

The  Clerk.  Amendment  number  two  to  committee  print  for  H.R. 
51  offered  by  Ms.  Norton. 

Page  16,  strike  line  25  through  page  17 

Ms.  Norton.  I  ask  unanimous  consent  that  the  amendment  be 
considered  as  having  been  read. 

[The  information  follows:] 
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Amendment  To  H.R,  51 
Offered  By  Ms.  Norton 

(Page  &  line  nos,  refer  to  Committee  Print  of  7/29/93) 

Page  16,  strike  line  25  through  page  17,  hne  2  (and 
redesignate  the  succeeding  subsection  accordingly). 

Page  25, 'insert  after  line  18  the  following  new  sec- 
tion  (and  conform  the  table  of  contents  accordingly): 

1  SEC.  205.  PRESERVATION  OF  SCEMC  VISTAS. 

2  (a)  Scenic  Easement. — The  Secretary'  of  the  Inte- 

3  rior  shall  take  a  scenic  easement  in  the  space  above  all 

4  lots  within  the  State  (in  accordance  with  such  terms  and 

5  procedures  as  the  Secretary  of  the  Interior  may  establish, 

6  including  temis  and  procedui-es  relating  to  the  pajinent 

7  of  compensation  towai-ds  the  value  of  the  easement  taken), 

8  and  such  scenic  easement  shall  be  reser\'ed  by  the  United 

9  States.  The  scenic  easement  is  described  as  follows: 

10  (1)  GeneraLi  rule. — Except  as  othei-wise  pro- 

11  Added  in  tliis  subsection,  the  scenic  easement  shall  be 

12  in  all  space  above  a  lot  begimiing  at  a  height  equal 

13  to  the  sum  of — 

14  (A)    the   width  of  the  street,    avenue,    or 

15  liighway  in  6*ont  of  the  lot;  and 

16  (B)  20  feet. 
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2 

1  (2)  Property  on  commerclal  street. — With 

2  respect  to  a  lot  on  a  business  street,  avenue,  or  high- 

3  "way,  the  scenic  easement  shall  be  in  all  space  above 

4  the  lot  beginning  at  a  height  equal  to  130  feet  above 

5  the  sidewalk  of  the  street,  avenue,  or  highway  (or, 

6  in  the  case  of  property  on  the  north  side  of  Penn- 

7  sj'h'ania    Avenue    between    1st    and    15th    Streets 

8  Northwest,  beginning  160  feet  above  the  sidewalk). 

9  (3)    Property   on   REsroENTiAi.   street. — 

10  With  respect  to  a  lot  on  a  residential  street,  avenue, 

11  or  highway,  the  scenic  easement  shall  be  in  all  space 

12  above  tlie  lot  beginning — 

13  (A)  in  the  case  of  a  lot  on  a  street,  avenue, 

14  or  highway  60  feet  wide  or  less,  at  a  height 

15  equal  to  the  width  of  the   street,   avenue,   or 

16  highway; 

17  (B)  in  the  case  of  a  lot  on  a  street,  avenue, 

18  or  highway  more  than  60  feet  but  less  tlian  65 

19  feet  wide,  at  a  height  equal  to  60  feet;  and 

20  (C)  in  the  case  of  a  lot  on  any  other  street, 

21  .    avenue,  or  liighway,  at  a  height  equal  to  lower 

22  of— 

23  (i)  the  width  of  the  street,  avenue,  or 

24  highway  reduced  by  10  feet,  or 

25  (ii)  90  feet. 
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1  (4)  Treatment  of  space  over  churches. — 

2  With  respect  to  any  lot  on  a  residence  street,  ave- 

3  nue,   or  highway  upon  which  a  church  is  located 

4  (other  than  an  church  whose  construction  had  not 

5  been  undertaken  prior  to  June  1,  1910),  the  scenic 

6  easement  shall  be  in  all  space  above  the  lot  begin- 

7  ning  at  a  height  equal  to  95  feet  above  the  level  of 

8  the  adjacent  curb. 

9  (&)  Treatment  of  plaza  of  Union  Sta- 

10  TION. — AVith  respect  to  any  portion  of  any  lot  af- 

11  fronting  or  abutting  the  plaza  in  jfront  of  Union  Sta- 

12  tion  upon  which  a  building  is  located  (other  tlian  a 

13  building  erected  prior  to  June  1,  1910),  tlie  scenic 

14  easement  shall  be  in  all  space  above  tlie  lot  begin- 

15  ning  at  a  height  equal  to  80  feet  above  the  plaza. 

16  (b)  Effect  of  Scenic  Easement. — 

17  (1)    No   PHYSICAL   structures   PEKNnTTED.' — 

18  Except  as  pro\'ided  in  paragraph  (2),  no  person  may 

19  Encroach  upon  any  space  in  which  die  United  States 

20  has  reserved  a  scenic  easement  piu-suant  to   sub- 

21  section  (a)  with  a  physical  structure. 

22  (2)  PERl^nSSLBLE  ENCROACHMENT  BY  CERTAIN 

23  STRUCTURES. — Notwitlistanding    paragraph    (1),    a 

24  person  may  encroach  upon  a  space  in  wliich  the 
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1  United  States  has  reserved  a  scenic  easement  pursu- 

2  ant  to  subsection  (a)  with  any  of  the  following: 

3  (A)  A  phj'sical  structure  in  existence  on 

4  the  date  on  which  the  Secretary  of  the  Interior 

5  takes  the  easement. 

6  (B)  A  spire,  tower,  dome,  minai*et,  or  pin- 

7  nacle  serving  as  an  architectural  embellishment. 

8  «  (C)   A  penthouse  over  an  elevator  shaft, 

9  ventilation  shaft,  cliimney,  smokestack,  or  iSre 

10  sprinkler  tank,  but  only  if — 

11  (i)    tlie    structure    is    not    used    for 

12  human  occupancy;  and 

13  (ii)  the  structure  is  set  back  from  the 

14  exterior  walls  of  the  building  upon  which  it 

15  is  located  at  a  distance  equal  to  its  height 

16  above  the  building's  roof. 

17  (D)  An  antenna. 

18  (E)  Consti-uction  equipment. 

19  (F)  A  fla^ole. 

20  (c)  Rules  for  Interpreting  Heights. — In  deter- 

21  mining  the  point  at  which  a  scenic  easement  in  a  lot  begins 

22  for  purposes  of  subsection  (a),  the  following  rules  shall 

23  apply: 
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1  (1)  Height  shaJl  be  measured  fixnn  the  level  of 

2  the  sidewalk  opposite  tlie  middle  of  the  front  of  the 

3  lot. 

4  (2)    Any   height    otherwise    determined    under 

5  such  subsection  to  be  not  greater  than  60  feet  may 

6  be  increased  by  the  distance  between  the  highest 

7  point  of  any  building  located  on  the  lot  and  the  por- 

8  tion  of  any  parapet  wall  or  balustrade  of  the  buUd- 

9  ing  that  extends  over  such  liighest  point,  but  in  no 

10  case  may  any  height  be  increased  pursuant  to  this 

11  paragraph  by  more  tlian  4  feet. 

12  (3)  K  a  lot  (including  a  corner  lot)  fronts  an 

13  intereection  of  2  or  more  sti-eets,  avenues,  or  high- 

14  ways,   a  height  shall  be   determined  by  using  the 

15  width  of  the  Avidest  street,  avenue,  or  highway  in- 

16  volved. 

17  (4)  In  the  case  of  a  lot  on  a  street  less  than  90 

18  feet  ^vide  on  wliich  building  lines  have  been  estab- 

19  hshed,  the  width  of  the  street  shall  be  deemed  to  be 

20  the  distance  between  the  lines. 

21  (d)     Authority     op     State     to     Designate 

22  Streets. — Notliing  in  this  section  shall  be  constnied  to 

23  affect  the  authority  of  the  State  to  designate  streets,  ave- 

24  nues,  or  highwaj's  as  commercial  or  residential. 
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1  (e)  Effective  Date. — The  Secretary  of  the  Interior 

2  shall  take  the  scenic  easement  described  in  this  section 

3  on  the  day  before  the  State  is  admitted  into  the  Union. 

4  The   scenic   easement  shall  be  resented  by  the   United 

5  States  on  the  date  on  which  the  State  is  admitted  into 

6  the  Union. 
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Ms.  Norton.  The  purpose  of  this  amendment  is  to  protect  the 
abiding  Federal  interest  in  the  special  nature  of  Washington's  his- 
toric skyline  and  scenic  vistas. 

The  amendment  will  maintain  the  status  quo  in  this  area's 
unique  skyline.  The  amendment  directs  the  Secretary  of  the  Inte- 
rior to  take  a  scenic  easement  over  the  current  maximum  height 
levels  at  a  certain  time  prior  to  admission  to  the  State  of  New  Co- 
lumbia. 

It  further  provides  that  the  scenic  easement  shall  be  reserved  as 
a  property  right  to  the  United  States  upon  admission  of  New  Co- 
lumbia. Eminent  domain  power  of  Congress  upon  which  this  ap- 
proach is  based  is  well  settled.  Moreover,  scenic  easements  are  a 
standard  tool  of  preservationism  all  across  the  country  at  both 
State  and  Federal  levels. 

This  approach  would  clearly  respect  the  standards  of  the  so- 
called  equal  footing  doctrine,  because  it  would  not  deprive  the  new 
State  of  its  sovereign  political  autonomy.  Preservations  of  Federal 
properties  have  been  common  in  the  long  history  of  State  admis- 
sion action. 

Quite  simply,  the  statewide  scenic  amendment  will  have  the  ef- 
fect of  preventing  people  from  cluttering  Washington's  skyline  with 
structures  which  exceed  the  current  height  ceilings.  By  introducing 
this  approach,  I  do  not  suggest  that  other  approaches  may  not  be 
constitutionally  available  as  well.  However,  I  believe  that  the  sce- 
nic easement  is  solidly  grounded  in  legal  precedent  and  is  most  ap- 
propriate for  preserving  the  historic  skyline  around  the  Nation's 
Capital. 

The  just  compensation  of  landowners  for  the  taking  of  the  ease- 
ment will  be  zero  because  the  property  taken  has  no  market  value. 

Are  there  questions  regarding  the  amendment  or  discussion  re- 
garding the  amendment? 

Mr.  ROHRABACHER.  Madam  Chairman,  I  have  an  amendment  to 
your  amendment. 

Ms.  Norton.  The  clerk  will  read  the  amendment. 

The  Clerk.  Amendment  order  by  Mr.  Rohrabacher  to  the  amend- 
ment number  two  of  Ms.  Norton. 

Strike  the  portion  of  the  amendment  that  proposes 

Ms.  Norton.  I  ask  unanimous  consent  that  the  amendment  be 
considered  as  having  been  read. 

[The  information  follows:] 
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lAmendment#2  (Bldg.Hts)l 

Amendment  Offered  By  Mr.  Rohrabacher 
to  the  amendment  offered  by  ms.  norton 

(Page  &  Line  nos.  refer  to  Norton  amendment  #2) 

Strike  the  portion  of  the  amendment  that  proposes 
to  amend  matter  on  pa^e  25  of  the  bill. 
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Mr.  ROHRABACHER.  Madam  Chair? 

Ms.  Norton.  Mr.  Rohrabacher. 

Mr.  Rohrabacher.  Madam  Chair,  frankly,  I  am  of  two  minds 
over  your  proposal  to  have  the  Federal  Government  take  on  a  sce- 
nic easement  over  the  land  that  would  become  the  State  of  New 
Columbia.  Statehood  proponents  recognize,  quite  rightly,  that  the 
vast  majority  of  Americans  treasure  the  scenic  splendor  of  the  Fed- 
eral corps  of  the  District  of  Columbia.  Americans  expect  the  Fed- 
eral corps  to  be  preserved  regardless  of  whether  the  District  re- 
mains in  its  current  legal  status  or  becomes  a  State. 

As  introduced,  H.R.  51,  following  the  example  set  in  prior  Dis- 
trict, DC  Statehood  business,  attempts  to  limit  the  sovereign  power 
of  the  new  State  to  alter  the  building  height  restrictions  currently 
in  effect  under  Federal  law. 

Under  the  equal  footing  doctrine  of  the  Constitution,  however. 
States  must  be  admitted  with  the  full  sovereign  power  enjoyed  by 
other  States  in  the  Union.  Any  effort  to  limit  that  power  as  a  condi- 
tion of  granting  statehood  would  be  invalid. 

I  want  to  applaud  the  Chair  for  recognizing  a  serious  constitu- 
tional question  that  was  raised  by  her  bill  and  for  proceeding  in 
such  a  thoughtful  and  serious  manner  to  find  a  solution.  Under  the 
amendment  that  the  Chair  is  offering  today,  the  Federal  Govern- 
ment would  take  a  property  right  known  as  a  scenic  easement  in 
the  air  space  over  all  the  property  of  the  District  of  Columbia  just 
above  the  current  height  limitation. 

Further,  on  a  theory  that  this  space  has  no  present  value  to  its 
owners  because  it  may  not  currently  be  developed,  the  amendment 
would  not  provide  compensation  for  this  right  that  is  being  taken. 

I  believe  that  the  Chair's  proposal  raises  substantial  problems. 
First,  if  the  Federal  Government  can  assert  an  interest  in  preserv- 
ing the  picturesque  nature  of  the  State  of  New  Columbia,  it  can 
also  assert  an  interest  in  preserving  other  cities  and  towns,  like 
San  Francisco  or  Monterey  or  perhaps  even  in  Huntington  Beach, 
California,  where  I  come  from.  If  those  cities  have  height  limita- 
tions or  other  zoning  restrictions,  and  they  do,  I  might  add,  have 
other  restrictions,  then  the  Federal  Government  could  bring  devel- 
opment to  a  halt  without  compensating  property  owners  in  those 
cities  as  well. 

I  believe  that  such  action,  even  if  legally  permissible,  would  con- 
stitute an  abuse  of  Federal  power  and  it  is  as — and  it  is  an  injus- 
tice to  private  citizens.  I  take  alarm  at  setting  such  a  preceaent 
here  today.  Republicans  have  previously  pointed  out  that  statehood 
requires  an  end  to  the  special  relationship  between  the  Federal 
Government  and  the  local  government. 

Untangling  the  many  and  varied  ties  that  bind  is  a  complex  mat- 
ter and  may  produce  unintended  consequences  for  both  the  State 
and  for  the  Nation  as  a  whole.  The  building  heights  issue  is  just 
one  example  of  how  the  statehood  question  involves  complicated 
national  interests.  Moreover,  if  the  State  of  New  Columbia  were  to 
be  admitted  with  a  Federal  easement  over  its  entire  territory.  Con- 
gress would,  in  effect,  be  prohibiting  any  future  development, 
whether  or  not  necessary  to  protect  the  Federal  corps  of  the  city. 
It  would  be  substantially  more  difficult  for  the  State  to  attract  new 
business,  to  attract  sources  of  employment,  £ind  to  attract  sources 
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of  tax  revenue.  Every  time  that  it  seeks  to  grant  a  zoning  variance 
which  involves  building  heights,  then  it  must  first  come  to  the  Con- 
gress. 

In  recent  years,  this  committee  has  not  reviewed  whether  the 
1910  act  could  be  amended  to  allow  for  more  development  without 
compromising  the  beauty  of  the  Federal  corps.  By  extending  those 
restrictions  by  way  of  a  perpetual  Federal  property  right,  we 
would,  in  effect,  be  condemning  the  new  State  to  a  permanent  form 
of  economic  servitude. 

I  believe  that  such  a  condemnation  would  be  both  unwise  and 
unjust.  These  two  objections,  of  course,  depend  upon  the  legal  va- 
lidity of  the  proposal  itself. 

While  the  amendment  has  been  thoughtfully  crafted,  I  have 
great  misgivings  that  we  can  essentially  expropriate  a  property 
right  of  every  landowner  current — every — that  every  landowner 
currently  possesses  without  providing  substantial  compensation.  It 
may  be  that  the  1910  act  limits  the  use  value  of  certain  building 
space,  but  once  New  Columbia  were  to  be  admitted  to  the  Union, 
the  new  State  could  raise  or  eliminate  those  limits  as  the  council 
attempted  to  do  not  too  long  ago,  I  might  add. 

In  other  words,  after  statehood  there  may  be  a  likelihood  that 
vertical  building  space  may  have  a  greater  enhanced  value.  If  the 
court  found  that  statehood  had  changed  the  value  of  this  property 
right,  it  could  result  in  the  Federal  Government  being  held  liable 
for  significant  compensation  for  those  specific  rights  over  more 
than  150,000  properties  in  New  Columbia. 

Beyond  that,  however,  the  proposal  strikes  me  as  comparable  to 
the  Government  confiscating  with  no  compensation  a  motorist's  car 
on  the  grounds  that  having  run  out  of  gas  the  car  has  no  use  value. 
Indeed,  given  that  in  the  last  Congress  we  enacted  legislation 
expressingly  naming  Federal  building  height  restrictions  as  one  of 
the  three  bases  for  giving  the  District  its  $630  million  Federal  pay- 
ment, it  seems  to  me  that  we  are  hard-pressed  to  say  today  that 
the  same  building  space  is  worth  nothing  to  its  owners.  The  Fed- 
eral Grovemment  ends  up  using  this  as  an  excuse  to  get  $630  mil- 
lion and  now  we  say  it  has  no  value. 

Finally,  while  the  Chair's  proposal  is  a  thoughtful  effort  to  over- 
come limitations,  the  limitations  of  the  equal  footing  doctrine, 
which  is  in  the  Constitution,  we  believe  that  the  issue  is  not  free 
of  doubt.  The  purpose  of  the  proposal  is  basically  to  effectively  pre- 
vent the  new  State  fi^om  legislating  in  favor  of  vertical  develop- 
ment. 

I  wonder  whether  we  can  deprive  a  new  State  of  such  powers 
through  the  indirect  route  of  property  rights.  If  that  is  so,  perhaps 
we  could  deprive  the  State  of  all  legislative  power  by  taking  Fed- 
eral property  interest  in  all  the  territory  of  the  new  State,  except 
for  the  District  buildings. 

For  these  reasons,  while  I  support  that  portion  of  the  Chair's 
amendment  that  would  delete  the  current  language  in  the  building 
heights  restrictions  contained  in  H.R.  51,  I  must  also  oppose  that 
part  of  her  amendment  that  would  grant  the  Federal  Government 
an  easement  over  the  new  State.  Accordingly,  I  am  proposing  an 
amendment  to  your  amendment,  Madam  Chairman,  that  keeps  the 
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first  half  of  your  amendment  but  deletes  the  rest  of  the  amend- 
ment. 

Thank  you  very  much. 

Ms.  Norton.  Thank  you  very  much,  Mr.  Rohrabacher.  Mr. 
Ballenger. 

Mr.  Ballenger.  Madam  Chairman,  I  would  just  like  to  speak  in 
support  of  the  amendment  that  will  be  offered  by  my  compatriot  on 
this  side  that  would  remove  an  unconstitutional  division  of  H.R.  51. 
The  minority  is  making  the  case  that  under  the  equal  footing  doc- 
trine of  the  Constitution,  the  Building  Height  Limitation  Act  can't 
be  extended  to  New  Columbia. 

Last  week,  the  majority's  own  witness  stated  that  the  attempt  to 
condition  New  Columbia  s  admission  on  retention  of  the  1910  act, 
and  I  quote,  is  fatally  flawed  from  the  standpoint  of  constitutional 
law.  So  I  appreciate  the  Chair's  attempt  to  rid  the  unfavorable 
flaw,  but  removing  the  present  provision  of  H.R.  51  is  absolutely 
necessary. 

However,  the  proposed  solution  raises  a  number  of  very  troubling 
questions  by  itself,  and  I  simply  can't  support  the  proposal  at  this 
time  and  in  its  present  form.  The  potential  Federal  liability  for 
compensation,  the  unfairness  to  the  individual  property  owners, 
the  very  concept  of  locking  up  the  future  development  of  an  entire 
State,  and  the  taking  of  property  rights  in  more  areas  than  are 
necessary  to  protect  the  Federal  interest  were  adequately  described 
by  Mr.  Rohrabacher,  and  I  support  his  points  completely. 

So  while  I  agree  that  this  subcommittee  should  remove  the  con- 
stitutionally suspect  provision,  at  the  same  time  I  cannot  support 
the  proposed  substitution  of  the  Federal  taking.  This  matter  re- 
quires, and  it  deserves,  a  great  deal  more  careful  examination  and 
consideration  than  it  has  received  so  far.  I  support  Mr. 
Rohrabacher's  amendment  and  hope  that  the  Delegate  from  the 
District  will  participate  in  the  further  examination  of  her  novel 
proposal  as  the  process  moves  forward. 

Thank  you.  Madam  Chairman. 

Ms.  Norton.  Thank  you,  Mr.  Ballenger. 

Not  only  has  this  matter  had  further  examination,  it  has  had 
brilliant  examination  by  witnesses  from  last  week.  I  should  not 
think  that  the  minority  would  applaud  the  active  responsibility  in- 
dicated by  this  amendment.  Their  concern  for  the  residents  and 
possibility  of  property  value  is  a  concern  I  am  prepared  to  respond 

to. 

Last— when  I  first  came  to  Congress  in  1991,  the  admmistration 
that  had  just  left  power  had  on  a  quite  arguable  matter  voted  an 
exception  to  a  building  to  allow  it  to  come  up  in  the  District  of  Co- 
lumbia. It  was  arguable  that  height  was  not  in  fact  barred  by  the 
1910  act.  However,  because  there  was  a  question  that  it  might  be, 
the  chairman  of  the  city  council,  the  Mayor  of  the  District  of  Co- 
lumbia, and  I  took  the  position  that  I  should  vote  to  disapprove 
that  act  of  the  District  of  Columbia.  So,  I  voted  with  the  minority 
to  disapprove  a  piece  of  legislation  of  the  District  of  Columbia  that 
violated  arguably,  but  not  necessarily,  the  1910  act. 

That  vote,  I  think,  and  the  unanimous  feeling  of  the  elected  offi- 
cials in  the  District,  demonstrates  the  high  regard  that  the  resi- 
dents of  the  District  themselves  have  for  the  1910  act.  I  think  it 
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is  the  best  argument  against  the  notion  that  the  District  would 
want  to  claim  some  property  right  from  the  scenic  vistas.  Even  if 
it  desired  to  do  so,  it  could  not  do  so,  because  that  property  right 
has  no  value. 

This  matter  was  thoroughly  researched.  Affected  property  owners 
would  have  to  demonstrate  a  reasonable  probability  that  the  height 
restriction  would  be  modified  or  variance  granted  in  the  near  fu- 
ture. That  is  the  test  the  courts  have  always  used,  since  1910. 
There  have  been  very  few  variances  and  certainly  none  over  the  en- 
tire territory.  This  is  precisely  why  scenic  easements  are  used. 
They  do  not  have  market  value,  given  the  tests  that  the  courts 
have  always  used. 

We  respect  the  scenic  value  of  the  Federal  court  and  do  not  de- 
sire to  interfere  with  Washington,  DC,  in  any  way.  We  recognize 
what  Washington,  DC,  means  to  the  United  States  of  America  and 
to  the  entire  world.  We,  therefore,  believe  that  it  is  the  obligation 
of  the  Congress  to  make  clear  that  it  wants  to  preserve  its  Federal 
territory  and  to  take  the  constitutional  steps  that  are  necessary  to 
preserve  that  territory. 

Now,  I  must  reject  the  analogies  offered  by  the  ranking  minority 
member.  Neither  Monterey,  nor  any  other  city  in  the  United 
States,  was  ever  formerly  the  Capital  of  the  United  States.  The 
District  of  Columbia  is  unique  in  that  way  and  the  new  State  will 
be  unique  in  surrounding,  literally  surrounding  the  Capital  City. 

Scenic  easements  have  been  taken  for  far  less  compelling  reasons 
throughout  the  United  States.  The  legislative  and  constitutional 
history  of  the  meaning  of  the  Capital  City,  planned  by  L'Enfant, 
the  meaning  of  the  Capital  City  to  the  country  and  to  the  world 
is  more  than  sufficient  to  afford  a  scenic  easement  here,  even  as 
scenic  easements  have  been  taken  over  thousands  and  thousands 
of  acres,  much  larger  than  the  District  of  Columbia. 

What  we  want  for  the  District  of  Columbia  are  the  eight  wards. 
We  want  to  do  all  we  can  to  preserve  the  historic  enclave  that  will 
become  Washington,  DC.  We  have  found  a  constitutional  way  to  do 
so.  I  should  think  that  even  though  the  minority  has  its  face 
turned  against  freedom  and  autonomy  for  the  District  of  Columbia, 
it  would  see  here  that  it  has  found  at  least  one  amendment  it  can 
embrace.  To  do  so,  it  seems,  would  be  an  act  of  good  faith  because 
it  would  mean  that  despite  opposing  statehood  for  the  District  of 
Columbia,  you  applaud  whatever  is  done  to  get  there  in  the  most 
responsible  way  without  marring  the  Capital  of  the  United  States, 
Washington,  DC. 

Are  there  any  further  comments? 

Mr.  ROHRABACHER.  Madam  Chair? 

Ms.  Norton.  Mr.  Rohrabacher. 

Mr.  Rohrabacher.  Yes,  the  minority  applauds  the  effort  of  the 
majority  to  come  to  grips  with  a  very  serious  constitutional  ques- 
tion. One  of  the  reasons,  as  I  say,  that  we  are  opposed  to  statehood 
is  that  it  doesn't  work.  Things  do  not  work  out.  It  is  not  a  simple 
issue.  This  is  not  a  simple  issue  of  granting  statehood  to  this  area. 
When  you  look  at  the  details  of  how  this  is  to  be  achieved,  it  be- 
comes extremely  complicated.  I  applaud  your  efforts  to  try  to  un- 
ravel the  complications,  and  I  don't  believe  that  there  is  a  way  to 
unravel  this  knot  without  a  sword.  There  is  a  sense  and  the  fact 
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is  that  the  knot  will  continue  to  be  there  unless  we  realize  our 
Founding  Fathers  had  it  rirfit. 

There  is — ^you  know,  our  Founding  Fathers  knew  there  was  going 
to  be  complications  to  having  the  Capital  separate,  within  a  State 
of  the  Union.  That  is  why  they  took  such  great  pains  to  make  sure 
this  was  not  a  State, 

You  mentioned  in  your  comments  the  uniqueness  of  this  area; 
uniqueness  several  times.  It  is;  this  is  an  incredibly  unique  area. 
That  is  why  it  is  not  treated  the  same  way  as  every  other  area  of 
the  State,  of  the  country.  There  are  some  things  that  make  this  dif- 
ferent. Trying  to  make  it  the  same  creates  legal  problems,  as  we 
are  descrioing  today  in  the  height  limitations  and  with  the  eco- 
nomic viability  of  this  area  operating  without  a  Federal  payment. 
That  is  the  reason  why  I  am  in  favor  of  this  amendment  and  the 
reason  why  we  are  basically  opposing  this  attempt  at  statehood. 

Thank  you. 

Ms.  Norton.  Thank  you,  Mr.  Rohrabacher. 

Are  there  any  other  comments?  The  vote  is  on  the  amendment 
offered  by  Mr.  Rohrabacher.  The  clerk  will  call  the  roll. 

The  Clerk.  Rohrabacher  to  Norton  number  two. 

Mr.  Lewis. 

Ms.  Norton.  No  by  proxy. 

The  Clerk.  Mr.  Stark. 

Ms.  Norton.  No  by  proxy. 

The  Clerk.  Mr.  Dellums. 

Ms.  Norton.  No  by  proxy. 

The  Clerk.  Mr.  McDermott. 

Ms.  Norton.  No  by  proxy. 

The  Clerk.  Mr.  Rohrabacher. 

Mr.  Rohrabacher.  Yes. 

The  Clerk.  Mr.  Ballenger. 

Mr.  Ballenger.  Yes. 

The  Clerk.  Ms.  Norton. 

Ms.  Norton.  No. 

The  Clerk.  The  vote  is  five  nays  and  two  ayes, 

Ms.  Norton.  I  have  an  amendment  at  the  desk.  The  clerk  will 
read  the  amendment. 

The  Clerk.  You  are  going  to  vote  on  the  Norton  amendment 
number  two. 

Ms.  Norton.  I  am  sony. 

The  Clerk.  The  vote  is  on  the  Norton  amendment  number  two 
to  the  committee  print  for  H.R.  51. 

Mr.  Lewis. 

Ms.  Norton.  Aye  by  proxy. 

The  Clerk.  Mr.  Stark. 

Ms.  Norton.  Aye  by  proxy. 

The  Clerk.  Mr.  Dellums. 

Ms.  Norton.  Aye  by  proxy. 

The  Clerk.  Mr.  McDermott. 

Ms.  Norton.  Aye  by  proxy. 

The  Clerk.  Mr.  Ronrabacner. 

Mr.  Rohrabacher.  No. 

The  Clerk.  Mr.  Ballenger. 

Mr.  Ballenger.  No. 
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The  Clerk.  Ms.  Norton. 

Ms.  Norton.  Aye. 

The  Clerk.  The  vote  is  five  ayes  and  two  nays. 

Ms.  Norton.  Now,  I  have  an  amendment  at  the  desk.  The  clerk 
will  read  the  amendment.  Amendment  number  three. 

The  Clerk.  Amendment  number  three  to  committee  print  for 
H.R.  51  by  Ms.  Norton. 

Page  17,  strike  lines  3  through  9. 

Ms.  Norton.  I  ask  unanimous  consent  that  the  amendment  be 
considered  as  having  been  read. 

[The  information  follows:] 
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AMENDME^^^  To  H.R.  51 
Offered  By  Ms.  Norton 

(Page  &  line  nos.  refer  to  Committee  Print  of  7/29/93) 

Page  17,  strike  lines  3  through  9. 

.      Page  25,  insert  after  hne  18  the  following  new  sec- 
tions (and  conform  the  table  of  contents  accordingly): 

1  SEC.    205.    PERMimNG    INDIVIDUALS    RESIDING   IN   NEW 

2  SEAT  OF  GOVERNIVIENT  TO  VOTE  IN  FEDERAL 

3  ELECTIONS     IN     STATE     OF     MOST    RECENT 

4  DOMICELE. 

5  (a)  Requibement  for  States  to  PERmT  Indrtd- 

6  UALS  TO  Vote  by  Absentee  Ballot. — 

7  (1)  In  GENERAL. — Each  State  shall — 

8  (A)    permit   absent   District    of   Columbia 

9  voters  to  use  absentee  registration  procedures 
10  and  to  vote  by  absentee  ballot  in  general,  spe- 
ll                    cial,  primary,  and  runoff  elections  for  Federal 

12  office;  and 

13  (B)  accept  and  process,  witli  respect  to  any 

14  general,  special,  piimary,  or  runoff  election  for 

15  Federal   office,   any  othendse  valid  voter  reg- 

16  istration  application  fi'om  an  absent  Distiict  of 

17  Columbia  voter,  if  the  application  is  received  by 
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1  the  appropriate  State  election  official  not  less 

2  than  30  daj'S  before  the  election. 

3  (2)  Absent  District  op  Columbia  voter 

4  defined. — ^In  this  section,  the  term  "absent  Dis- 

5  trict  of  Columbia  voter"  means,  with  respect  to  a 

6  State— 

7  (A)  a  pereon  who  resides  in  the  District  of 

8  Columbia  and  is  qualified  to  vote  in  the  State, 

9  but  only  if  tlie  State  is  tlie  last  place  in  which 

10  the  person  was  domiciled  before  residing  in  tlie 

1 1  District  of  Columbia;  or 

12  (B)  a  person  who  resides  in  the  District  of 

13  Colimibia  and  (but  for  such  residence)  would  be 

14  qualified  to  vote  in  the  State,  but  only  if  the 

15  State  is  the  last  place  in  which  tlie  person  was 

16  domiciled  before  residing  in  tlie  District  of  Co- 

17  lumbia. 

18  (3)  State  defined. — In  tliis  section,  the  term 

19  "State"  me£Qis  each  of  the  several  States,  including 

20  the  State  of  New  Columbia. 

21  (b)  Recommendations  to  States  to  Maxbaze 

22  Access  to  Polls  by  Absent  District  of  Columbia 

23  Voters. — To  afford  maximum  access  to  the  polls  by  ab- 

24  sent  Disti-ict  of  Columbia  votei-s,  it  is  recommended  that 

25  the  States— 


304 


f  Amendment  #3  (Fed.  voting)!  3 

1  (1)  waive  registration  requirements  for  absent 

2  District  of  Columbia  voters  who,  by  reason  of  resi- 

3  dence  in  the  District  of  Columbia,  do  not  have  an 

4  opportunity  to  register; 

5  (2)   expedite   processing  of  balloting  materials 
^  witli  respect  to  such  indi\'iduals;  and 

7  (3)  assure  that  absentee  ballots  are  mailed  to 

8  such  indi\'iduals  at  the  eai-liest  opportunity. 

9  (c)    Enforcement. — The    Attorney   General    may 
'  10  bring  a  ci\-il  action  in  appropriate  district  couii:  for  such 

11  declaratory'  or  injunctive  relief  as  may  be  necessary  to 

12  carrj'-  out  tliis  section. 

13  (d)  Effect  on  Certain  Other  Laws. — The  exer- 

14  cise  of  any  right  under  tliis  section  shall  not  affect,  for 

15  pui'poses  of  cuiy  Federal,  State,  or  local  tax,  the  residence 

16  or  domicile  of  a  person  exercising  such  right. 

17  (e)  Effective  Date. — Tliis  section  shall  take  effect 

18  upon  the  date  of  the   admission  of  the  State  into  the 

19  Union,  and  shall  apply  with  respect  to  elections  for  Fed- 

20  eral  office  taking  place  on  or  after  such  date. 

21  SEC.  206.  REPEAL  OF  LAW  PROVIDING  FOR  PARTICIPATION 

22  OF  DISTRICT  OF  COLUMBIA  IN  ELECTION  OF 

23  PRESIDENT  AND  VICE-PRESIDENT. 

24  (a)  In  General. — Title  3,  United  States  Code,  is 

25  amended  by  striking  section  21. 
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1  (b)  Effective  Date. — The  amendment  made  by 

2  subsection  (a)  shall  take  effect  upon  the  date  of  tlie  admis- 

3  sion  of  tlie  State  into  tlie  Union,  and  shall  appl}'  to  any 

4  election  of  the  President  and  Vice-President  of  the  United 

5  States  taking  place  on  or  after  sTich  date. 

6  SEC.       207.       EXPEDITED       CONSmERATION       OF       CON- 

7  STITUnONAL  AMENDMENT. 

8  (a)  Exercise  of  RuLEitAKiNG  Authority. — Tliis 

9  section  is  enacted  by  Congi-ess — 

10  (1)  as  an  exercise  of  the  rulemaking  power  of 

11  the  Senate   and  the  House  of  Representatives,  re- 

12  spectively,  and  as  such  these  pro\'isions  are  deemed 

13  a  part  of  the  iiile  of  each  House,  respectively,  but 

14  appUcable  only  ^^dth  respect  to  tlie  procedm-e  to  be 

15  followed  in  tliat  House  in  the  case  of  a  joint  resolu- 

16  tion  described  in  subsection  (b),  and  they  supersede 

17  other  iiiles  only  to  the  extent  that  they  are  inconsist- 

18  ent  therewith;  and 

19  (2)  ^vith  fiill  recognition  of  the  constitutional 

20  right  of  either  House  to  change  the  i^de  (so  far  as 

21  relating  to  the  procedure  of  that  House)  at  any  time, 

22  in  the  same  manner  and  to  the  same  extent  as  in 

23  the  case  of  any  other  inile  of  tliat  House. 

24  (b)   Expedited   Consideration   op   Repeal,   of 

25  23rd  Ajmendment. — 
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5 

1  (1)  Motion  made  ln  order. — At  any  time 

2  after  tlie  date  of  the  enactment  of  this  Act,  it  shall 

3  be  in  order  in  eitlier  the  House  of  Representatives 

4  or  the  Senate  to  offer  a  motion  to  proceed  to  tlie 

5  consideration    of   a  joint   resolution    proposing   an 

6  amendment  to  tlie  Constitution  of  the  United  States 

7  repealing  the  23rd  article  of  amendment  to  the  Con- 

8  stitution. 

9  (2)  Procedures  relating  to  motion. — ^With 

10  respect  to  the  motion  described  in  paragraph  (1), 

1 1  the  following  rules  shall  apply: 

12  (A)  The  motion  is  liighly  pri\ileged  and  is 

13  not  debatable. 

14  (B)  An  amendment  to  the  motion  is  not  in 

15  order,  and  it  is  not  in  order  to  move  to  recon- 

16  sider  the  vote  by  which  tlie  motion  is  agreed  to 

17  or  disagi"eed  to. 

18  (C)  A  motion  to  postpone  shall  be  decided 

19  without  debate. 
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Ms.  Norton.  In  introducing  this  amendment,  I  must  underscore 
at  the  outside  that  the  23d  amendment  of  the  U.S.  Constitution 
does  not  pose  any  legal  obstacle  to  the  admission  of  New  Columbia. 

This  amendment  is  rooted  in  the  assumption  based  on  the  clear 
legislative  history  of  the  23d  amendment  that  statehood  will  ac- 
complish all  the  goals  of  the  23d  amendment  thereby  rendering  it 
moot  as  a  matter  of  constitutional  law. 

The  authors  of  the  23d  amendment  intended  to  empower  the  citi- 
zens of  the  District  with  the  right  to  vote  in  Presidential  elections, 
a  right  that  belongs  to  residents  of  the  States  of  this  Union. 
Through  its  State  admission  power  pursuant  to  article  4  of  the 
Constitution,  Congress  will  equally  secure  the  right  for  citizens  of 
New  Columbia.  The  23d  amendment  will  have  been  fully  super- 
seded by  a  new  legal  and  political  reality  that  will  empower  the 
citizens  of  the  District  of  Columbia  as  contemplated  under  the  23d 
amendment. 

To  cover  the  marginal  possibility  that  any  qualified  voters  might 
be  left  behind  in  the  new  Federal  enclave,  the  amendment  provides 
the  absentee  voting  rights  in  States  of  last  domicile. 

Finally,  the  amendment  provides  for  the  repeal  of  the  statute  in- 
stituting electors  for  the  District  of  Columbia,  and  for  purely  formal 
purposes  the  amendment  encourages  the  repeal  of  the  23d  amend- 
ment. 

Are  there  any  questions  regarding  the  amendment? 

Mr.  Ballenger.  Madam  Chair? 

Ms.  Norton.  Mr.  Ballenger. 

Mr.  Ballenger.  I  have  an  amendment  to  the  pending  amend- 
ment. 

Ms.  Norton.  The  clerk  will  read  the  amendment. 

The  Clerk.  Amendment  offered  by  Mr,  Ballenger  to  amendment 
number  three  of  Ms.  Norton. 

Before  the  amendment  proposed 

Ms.  Norton.  I  ask  unanimous  consent  that  the  amendment  be 
considered  as  having  been  read. 

Mr.  Ballenger.  Thank  you. 

[The  information  follows:] 
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Amendment  Offered  By  Mr.  ballenger 
TO  THE  Amendment  Offered  by  Ms.  Norton 

(Page  &  Line  nos.  refer  to  Norton  amendment  #3) 

Before  the  amendment  proposed  to  be  made  to  the 
matter  on  page  17  of  the  bill,  insert  the  follo\Ndng  (ajid 
conform  tlie  table  of  contents  accordingly); 

1  Page  2,  line  7,  strike  "upon  issuance  of  the  proclama- 

2  tion  required  by  section  104(b),"  and  insert  "effective  as 

3  of  the  date  desciibed  in  section  105". 

4  Page  8,  line  2,  strike  "(a)  In  (tENeral.— ". 

5  I'age  8,  strike  lines  9  thi-ough  12  and  insert  the  fol- 

6  lowing  new  section  (and  conform  the  table  of  contents  ac- 

7  cordingly) ; 

8  SEC.  105.  EFFECTIVE  DATE. 

9  The  St-ate  shall  be  deemed  admitted  into  the  Union 

10  as  pro\'ided  in  section  101  on  the  hiter  of — 

11  (1)  the  (hie  on  which  the  President  i.s.sues  the 

12  prodjimation  described  in  section  104;  or 

13  (2)  the  date  of  the  ratificati(m  of  an  aniend- 

14  mnnt  to  the  (Vonstitution  of  the  United  States  rc- 

15  pealing  the  Uvcnty-tlui'd  article  of  amendment  to  tlie 

16  Constitution  of  the  Unit-cd  States. 
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Mr.  Ballenger.  Madam  Chair,  as  a  new  member  of  the  commit- 
tee on  the  District  of  Columbia,  let  me  express  my  appreciation  for 
your  willingness  to  reexamine  the  question  of  power.  Statutory 
grant  of  statehood  for  the  District  of  Columbia  will  affect  the  23d 
amendment's  grant  to  the  District  of  three  votes  in  the  electoral 
college. 

In  the  past.  Republicans  on  this  committee  have  warned  that  a 
grant  of  statehood  prior  to  the  repeal  of  the  23d  amendment  would 
have  the  effect  of  providing  the  National  Capital  service  area  with 
three  electoral  votes.  I  would  like  to  compHment  the  Chair  on  rec- 
ognizing the  problem  and  on  her  thoughtful  effort  to  solve  it.  I  only 
wish  I  could  go  further  and  endorse  her  amendment  as  a  solution 
to  the  problem. 

The  23d  amendment  to  the  Constitution  provides  the  District  of 
Columbia  with  three  electoral  votes  in  Presidential  elections  and, 
as  introduced,  H.R.  51  would  reduce  the  District  of  Columbia  to  the 
National  Capital  service  area.  Under  the  plan's  terms,  under  the 
plain  terms  of  the  23d  amendment,  if  left  unaltered,  the  new  re- 
duced District  would  be  entitled  to  three  electoral  votes.  That  is  a 
result  that  is  plainly  absurd. 

The  Chair's  amendment  would  seek  to  avoid  that  result  by  ap- 
pealing the  implementing  legislation  setting  forth  the  procedures 
for  the  selection  and  balloting  of  the  District  s  Presidential  electors. 

During  this  subcommittee's  hearing  last  week,  we  heard  conflict- 
ing testimonies  on  whether  the  constitutional  provision  granting 
Congress  the  power  to  implement  the  23d  amendment  also  includes 
a  grant  of  power  to  suspend  the  operation  of  that  amendment.  For 
myself,  I  believe  that  it  sets  a  dangerous  precedent  for  Congress  to 
attempt  to  suspend  the  operation  of  the  23d  amendment  or  any 
other  constitutional  provision. 

Professor  Lawrence  Tribe  noted  in  his  treatise  on  constitutional 
law  that  the  congressional  authoritv  to  implement  the  23d  amend- 
ment is  similar  to  the  congressional  power  to  implement  or  enforce 
the  13th  amendment  right  to  be  free  from  slavery;  the  14th  amend- 
ment right  to  due  process  and  equal  protection  under  the  law;  and 
the  15th  and  19th  amendments,  not  to  be  deprived  of  the  right  to 
vote  on  account  of  race  or  sex. 

I  don't  believe  that  those  grants  of  constitutional  power  to  imple- 
ment or  enforce  constitutional  guarantees  include  a  power  to  sus- 
pend or  destroy  those  guarantees.  Yet  that  is  precisely  what  the 
Chair's  amendment  would  do  with  respect  to  the  right  to  partici- 
pate in  a  Presidential  election  guaranteed  to  the  voters  of  the  Dis- 
trict in  the  23d  amendment. 

For  that  reason,  I  am  offering  an  amendment  to  the  Chair's  pro- 
posal that  would  maJke  the  terms  of  her  proposal,  as  well  as  the 
grant  of  statehood  contained  in  H.R.  51,  contingent  on  the  23d 
amendment  being  repealed  through  the  constitutional  amendment 
process.  I  would  leave  intact  the  Chair's  expedited  procedure  for 
considering  such  repeal  amendment,  as  well  as  the  provisions  ad- 
dressing voting  rights  in  the  reduced  District  and  the  repeal  of  the 
current  legislation  implementing  the  23d  amendment. 

I  simply  make  those  events  as  grant  of  statehood  itself  contin- 
gent on  the  repeal  of  the  23d  amendment.  By  making  statehood 
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contingent  on  the  repeal  of  the  23d  amendment,  we  ensure  both  a 
constitutionally  appropriate  process  and  result. 

Thank  you,  Madam  Chair. 

Ms.  Norton.  Thank  you,  Mr.  Ballenger. 

Are  there  other  questions?  Are  there  other  comments  on  the 
amendment? 

Mr.  ROHRABACHER.  Madam  Chairman,  I  would  just  like  to  say 
that  I  think  Mr.  Ballenger  has  presented  his  case  well  and  I  would 
be  supporting  his  amendment. 

Ms.  Norton.  Thank  you  very  much,  Mr.  Rohrabacher. 

The  vote  is  on  the  amendment  offered  by  Mr.  Ballenger.  The 
clerk  will  call  the  roll. 

The  Clerk.  Ballenger  amendment  to  Norton  number  three. 

Mr.  Lewis. 

Ms.  Norton.  No  by  proxy. 

The  Clerk.  Mr.  Stark. 

Ms.  Norton.  No  by  proxy. 

The  Clerk.  Mr.  Dellums. 

Ms.  Norton.  No  by  proxy. 

The  Clerk.  Mr.  McDermott. 

Ms.  Norton.  No  by  proxy. 

The  Clerk.  Mr.  Rohrabacher. 

Mr.  Rohrabacher.  Yes. 

The  Clerk.  Mr.  Ballenger. 

Mr.  Ballenger.  Yes. 

The  Clerk.  Ms.  Norton. 

Ms.  Norton.  No. 

The  Clerk.  The  vote  is  five  nays  and  two  ayes. 

Ms.  Norton.  The  vote  is  now  on  the  amendment  offered  by  the 
Chair. 

The  Clerk.  The  vote  on  Norton  number  three. 

Mr.  Lewis. 

Ms.  Norton.  Aye  by  proxy. 

The  Clerk.  Mr.  Stark. 

Ms.  Norton.  Aye  bv  proxy. 

The  Clerk.  Mr.  Dellums. 

Ms.  Norton.  Aye  by  proxy. 

The  Clerk.  Mr.  McDermott. 

Ms.  Norton.  Aye  by  proxy. 

The  Clerk.  Mr.  Rohrabacher. 

Mr.  Rohrabacher.  No. 

The  Clerk.  Mr.  Ballenger. 

Mr.  Ballenger.  No. 

The  Clerk.  Ms.  Norton. 

Ms.  Norton.  Aye. 

The  Clerk.  The  vote  is  five  ayes  and  two  nays. 

Ms.  Norton.  The  amendment  passes. 

Ms.  Norton.  I  have  amendment  at  the  desk.  The  clerk  will  read 
amendment  number  four. 

The  Clerk.  Amendment  number  four  by  Ms.  Norton. 

Page  8,  line  6,  strike  "shall  issue,"  and  insert  the  following: 
"shall,  not  later  thein  90  days]  after  receiving  such  certification, 
issue". 

[The  information  follows:] 
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[Amendment  #4  (Deadline)] 

Amendment  To  H.R.  51 
Offered  By  Ms.  Norton 

(Page  &  line  nos.  refer  to  Committee  Print  of  7/29/93) 

Page  8,  line  6,  strike  "shall  issue"  and  insert  the 
following:  "shall,  not  later  than  90  days]  after  receiving 
such  certification,  issue". 


312 

Ms.  Norton.  This  amendment  is  for  clarifying  purposes  only.  It 
sets  a  time  certain,  rather,  90  days,  for  the  President  of  the  United 
States  to  issue  a  proclamation  announcing  the  results  of  the  elec- 
tion called  for  in  section  303  of  the  bill. 

I  understand  this  is  not  unusual  and  I  will  enter  into  the  record 
a  list  of  other  States  with  similar  dates  certain. 

Are  there  any  comments  on  the  amendment?  Mr.  Rohrabacher. 

Mr.  Rohrabacher.  Madam  Chairman,  I  oppose  the  amendment, 
and  as  far  as  I  know,  and  I  believe  we  are  talking  about  an  amend- 
ment in  terms  of  no  other  statehood  admissions  act  has  shown,  as 
is  part  of  this  amendment,  a  mistrust  for  the  President  of  the  Unit- 
ed States  by  assuming  the  President  will  not  issue  a  proclamation 
of  law  that  was  required  of  him  to  do  so,  unless  he  is  constrained 
by  some  artificial  deadline.  So  I  really  don't  see,  especially  now 
that  we  have  a  President  from  the  other  party,  that  we  don't  seem 
to  need  such  an  act  of  mistrust  for  our  Chief  Executive. 

Ms.  Norton.  Well,  I  appreciate  the  comments  of  the  ranking  mi- 
nority member.  As  a  matter  of  fact,  the  amendment  I  offer  is  like 
that  which  was  offered  in  connection  with  the  admission  of  10 
States  to  the  Union,  who  were  admitted  with  an  effective  date  cer- 
tain in  the  act.  Those  States  are  Vermont,  Kentucky,  Tennessee, 
Maine,  Arkansas,  Florida,  California,  Oregon,  Idaho,  and  Wyoming. 

In  any  case,  as  the  ranking  member  may  understand  from  the 
way  I  proposed  this  exercise,  I  believe  in  good  lawyering  and  it 
doesn't  pay  for  a  statute  to  leave  anything  in  doubt,  especially 
when  we  are  talking  about  a  State  whose  admission  has  been  so 
roundly  and  systematically  opposed  by  some  in  this  committee  and 
in  this  House. 

Are  there  further  comments  and  questions?  The  vote  is  on  the 
amendment  offered  by  the  Chair.  The  clerk  will  call  the  roll. 

The  Clerk.  Norton  amendment  number  four. 

Mr.  Lewis. 

Ms.  Norton.  Aye  by  proxy. 

The  Clerk.  Mr.  Stark. 

Ms.  Norton.  Aye  by  proxy. 

The  Clerk.  Mr.  Dellums. 

Ms.  Norton.  Aye  by  proxy. 

The  Clerk.  Mr.  McDermott. 

Ms.  Norton.  Aye  by  proxy. 

The  Clerk.  Mr.  Rohrabacher. 

Mr.  Rohrabacher.  No. 

The  Clerk.  Mr.  Ballenger. 

Mr.  Ballenger.  No. 

The  Clerk.  Ms.  Norton. 

Ms.  Norton.  Aye. 

The  Clerk.  The  vote  is  five  ayes  and  two  nays. 

Ms.  Norton.  I  have  an  amendment  at  the  desk,  amendment 
number  five.  The  clerk  will  read  the  amendment. 

The  Clerk.  Amendment  number  five  by  Ms.  Norton. 

Page  8,  line  22,  strike  national 

Ms.  Norton.  I  ask  unanimous  consent  that  the  amendment  be 
considered  as  having  been  read. 

[The  information  follows:! 
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[Amendment  «5  C^ashington,  D.CO] 

Amendment  To  H.R,  51 
Offered  By  Ms.  Norton 

(Page  &  line  nos.  refer  to  Committee  Print  of  7/29/93) 

Page  8,  line  22,  strike  "National  Capital  Service 
Area"  and  insert  "the  core  historic  Federal  area,  which 
shall  be  known  as  'Washington,  D.C  (as  described  in 
section  112)". 

Strike  "National  Capital  Service  Area"  each  place  it 
appears  in  section  112  and  insert  "Washington,  D.C." 
(and  conform  the  heading  for  such  section  and  the  table 
of  contents  accordingly). 

Page  17,  line  3,  strike  "National  CapitaIj  Serv- 
ice Area"  and  insert  "Washington,  D.C". 

Page  17,  line  8,  strike  "National  Capital  Service 
Area"  and  insert  "Washington,  D.C". 

Page  21,  strike  lines  10  through  14  and  insert  the 
following  (and  conform  the  table  of  contents  accordingly): 

1  SEC.  201.  DESIGNATION  OF  WASHINGTON,  D.C,  AS  SEAT  OF 

2  FEDERAL  GOVERNMENT. 

3  As  of  the  date  of  the  admission  of  the  State  into  the 

4  Union,  the  seat  of  the  Federal  Government  shall  be  Wash- 

5  ington,  D.C.  (as  described  in  section  112). 
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Ms.  Norton.  Let's  see  if  I  finally  have  an  amendment  that  mi- 
nority can  endorse. 

Mr.  Ballenger.  Keep  trying. 

Ms.  Norton.  This  amendment  maintains  the  historic  name  of 
the  Nation's  Capital  by  renaming  the  National  Capital  service 
area,  Washington,  DC. 

The  national  seat  of  government  is  referred  to  in  the  bill  as  the 
National  Capital  service  area.  This  amendment  to  preserve  the 
seat  of  government  in  every  relevant  way,  maintains  its  present 
and  historic  name,  Washington,  DC.  This  is  the  section  which  most 
of  the  20  million  visitors  come  to  see  when  they  visit  Washington. 

Washington  is  a  revered  name  in  our  history  and  I  have  no  de- 
sire to  lose  it  or  to  deprive  the  Nation  of  it.  Therefore,  to  preserve 
the  Nation's  Capital  as  most  Americans  know  it,  I  offer  amendment 
number  five  which  will  assure  that  children  and  other  visitors  to 
the  Federal  seat  of  government  will,  in  fact,  still  be  visiting  Wash- 
ington, DC. 

Any  comments  on  the  amendment? 

Mr.  Rohrabacher.  Madam  Chairman,  our  examination  of 
amendment  5  shows  there  are  several  problems.  Most  seriously,  if 
it  is  adopted  there  would  be  no  area  left  officially  called  the  District 
of  Columbia.  Instead,  the  Federal  enclave  would  be  named  Wash- 
ington, DC,  where  in  some  of  the  bill's  references,  the  Washington, 
DC,  with  the  "D"  and  "C"  no  longer  standing  for  anything. 

Yet  there  remains,  would  remain,  several  references  in  the  bill 
to  a  continuing  District  of  Columbia.  That  would  no  longer  exist  if 
this  amendment  is  adopted.  In  fact,  I  note  that  amendment  7, 
which  is  coming  up,  contains  additional  references  to  District  of  Co- 
lumbia. Yes,  right  to  a  continuing  District  of  Columbia.  That  would 
be  meaningless  if  the  amendment  5  is  adopted. 

So  if  you  have  a  continuing  District  of  Columbia,  you  can't  actu- 
ally— ^you  have  to  have  some  definition  for  it.  Amendment  5,  I  be- 
lieve, is  not  well  thought  out  in  terms  of  how  it  fits  in  with  every- 
thing else,  and  I  believe  it  is  poorly  drafted  and  would  ask  for  it 
to  be  rejected. 

Ms.  Norton.  I  would  thank  the  ranking  minority  member.  I 
would  have  thought  that  with  his  concern  about  the  name  and  the 
absence  of  some  other,  maybe  he  would  have  had  an  amendment 
to  offer  to  this  amendment  as  he  has  to  the  prior  amendments. 

The  fact  is  that  Washington,  DC,  stands  for  Washington,  District 
of  Columbia.  Sometimes  it  is  called  the  District  of  Columbia,  some- 
times it  is  called  Washington,  DC.  In  order  to  eliminate  the  confu- 
sion that  is  generated  because  there  is  a  State  of  Washington, 
Washington  has  long  chosen  to  call  itself  the  District  of  Columbia. 
In  fact,  it  is  formally  Washington,  District  of  Columbia. 

I  want  to  assure  the  ranking  member  that  in  spite  of  the  fact 
that  he  has  not  offered  an  amendment  here,  I  will  be  glad  to  accept 
an  amendment  at  fiill  markup  or  to  prepare  an  amendment  for  my- 
self if  I  find  that  it  is  necessary.  As  you  can  see,  the  last  thing  I 
want  to  do  is  to  leave  anv  hangnails  in  this  bill. 

Mr.  Ballenger.  Could  I  add  one  more  hangnail? 

Ms.  Norton.  Go  right  ahead,  Mr.  Ballenger. 
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Mr.  Ballenger.  I  am  just  curious  as  to  here  we  are  playing 
games  with  names  and  stuff.  What  will  be  the  capital  of  New  Co- 
lumbia? 

Ms.  Norton.  That  is  for  New  Columbia  to  decide.  New  Columbia 
may  decide  as  a  State  not  to  have  a  capital  like  the  rest  of  the 
States. 

Mr.  Ballenger.  Fascinating, 

Ms.  Norton.  The  vote  now  is  on  the  amendment  offered  by  the 
Chair. 

The  Clerk,  The  vote  on  Norton  number  five. 

Mr.  Lewis, 

Ms.  Norton.  Aye  by  proxy. 

The  Clerk,  Mr.  Stark. 

Ms.  Norton,  Aye  bv  proxy. 

The  Clerk,  Mr,  Dellums, 

Ms,  Norton,  Aye  by  proxy. 

The  Clerk.  Mr,  McDermott, 

Ms,  Norton.  Aye  by  proxy. 

The  Clerk.  Mr,  Rohrabacher. 

Mr,  Rohrabacher.  No. 

The  Clerk.  Mr.  Ballenger. 

Mr.  Ballenger.  No. 

The  Clerk.  Ms.  Norton. 

Ms.  Norton.  Aye. 

The  Clerk.  Vote  is  five  ayes,  two  nays. 

Ms,  Norton.  I  am  trying  to  get  a  bipartisan  amendment  out  of 
this. 

I  have  an  amendment  at  the  desk.  Would  the  clerk  read  the 
amendment? 

The  Clerk.  Amendment  number  six  from  Ms.  Norton, 

Page  16,  line  4,  strike  "the  State 

Ms.  Norton.  I  ask  unanimous  consent  that  the  amendment  be 
considered  as  having  been  read. 

[The  information  follows:] 
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[Amendment  #6  (Bridges)] 

Amendment  To  H.R.  51 
Offered  By  Ms.  Norton 

(Page  A  line  nos.  refer  to  Committee  Print  of  7/29/93) 

Page  16,  line  4,  strike  "The  State"  and  insert  "Sub- 
ject to  subsection  (b),  the  State". 

Page  16,  insert  after  line  10  the  following  new  sub- 
section (and  redesignate  the  succeeding  subsection  ac- 
cordingly): 

1  (b)  On  the  day  before  the  State  is  admitted  into  the 

2  Union,  the  District  of  Columbia  shall  convey  to  the  United 

3  States  any  and  all  interest  of  the  District  of  Columbia  in 

4  any  bridge  or  tunnel  tJaat  connects  the  Commonwealth  of 

5  Virginia  with  Washington,  D.C.  (as  described  in  section 

6  112). 
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Ms.  Norton.  This  amendment  conveys  to  the  United  States  any 
and  all  interest  of  the  District  of  Columbia  in  the  14th  Street 
Bridge,  Arlington  Memorial  Bridge,  and  the  Theodore  Roosevelt 
Bridge,  1  day  before  the  President  issues  his  proclamation  regard- 
ing the  results  of  the  election  called  for  in  section  103  of  H.R.  51. 

Currently,  title  to  the  bridges  is  held  by  the  District  of  Columbia. 
However,  when  New  Columbia  is  accepted  into  the  Union,  the 
three  bridges  will  become  the  only  unencumbered  roadways  into 
Washington  DC.  from  the  Commonwealth  of  Virginia.  As  such,  it 
would  be  in  the  best  interest  of  both  the  Federal  Government  and 
the  new  State  if  title  to  the  bridges  would  be  held  by  the  Federal 
Government. 

For  the  record,  it  should  be  noted  that  what  we  commonly  refer 
to  as  the  14th  Street  Bridge  is,  in  fact,  three  separate  bridges:  The 
highway  bridge  or  14th  Street  Bridge,  the  Rochambeau  Bridge, 
Railroad  Metro  Bridge,  and  the  Francis  Case  Memorial  Bridge  or 
the  1-395  Bridge. 

Are  there  any  comments  on  the  amendment? 

Mr.  RoHRABACHER.  Madam  Chair,  this  is  a  big  surprise.  The  mi- 
nority will  not  oppose  this  amendment.  However,  we  don't  really 
think  that  it  does  much  for  the  bill.  We  are  not  going  to  oppose  it. 
Just  to  mention,  the  problem  with  bridges  comes  not  from  the  Dis- 
trict's property  interest  in  the  bridges,  but  in  the  District  areas'  ju- 
risdiction over  them,  which  is  continued  by  this  bill. 

The  amendment  would  not  solve  the  basic  problem,  which  is  that 
the  bill  would  still  continue  jurisdiction  by  the  new  State  over  sev- 
eral roads  and  bridges  within  the  Federal  enclave,  whatever  the 
Federal  enclave  is  called.  So,  again,  this  is  just  another  complicat- 
ing factor  that  makes  this  not  such  a  simple  issue  as  many  people 
believe.  But  the  minority  will  not  oppose  the  amendment.  Thank 
you. 

Mr.  Ballenger.  Madam  Chair. 

Ms.  Norton.  Mr.  Ballenger. 

Mr,  Ballenger.  Just  another  little  statement,  if  I  may. 

As  far  as  I  can  tell,  there  are  two  real  major  problems  with  this 
amendment.  First,  it  is  imclear  what  the  amendment  does  or  is  in- 
tended to  do.  I  am  certain  that  it  doesn't  address  the  issues  raised 
by  the  minority  concerning  certain  authorities  delegated  to  the 
Mayor  which  would  be  transferred  to  the  Governor  of  New  Colum- 
bia. These  authorities  include  jurisdiction,  not  ownership,  over 
most  of  the  roads  in  the  new  National  Capital,  including  the  1-395 
tunnel  imdemeath  the  Capitol  Grounds,  as  well  as  bridges  across 
the  Anacostia  and  the  Potomac. 

Second,  I  am  not  certain  what  would  be  the  actual  effect  of  the 
amendment.  It  is  far  from  clear  that  a  transfer  of  property  inter- 
ests as  called  for  in  this  amendment  would  also  include  a  transfer 
of  jurisdiction.  I  suspect  not.  So  even  though  I  am  not  going  to  vote 
against  it,  I  do  oppose  it  because  it  doesn't  really  adequately  ad- 
dress our  main  issue  on  these  matters  and  because  I  am  uncertain 
that  the  amendment  actually  accomplishes  anything  worthwhile. 

Thank  you.  Madam  Chair. 

Ms.  Norton.  Thank  you,  Mr.  Ballenger. 

The  intention  to  transfer  property  interest  is  to  also,  of  course, 
transfer  jurisdictional  interest.  There  is  much  property,  there  is 
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much  Federal  property.  There  will  be  much  Federal  property  in 
New  Columbia,  just  as  there  is  much  Federal  property  in  Virginia, 
North  Carolina,  and  California.  What  we  are  striving  to  do  here  is 
to  make  it  clear  that  we  want  to  preserve  Washington,  DC,  and  the 
entrance  and  egress  to  and  from  Washington,  DC,  which  includes 
the  seat  of  government,  including  the  White  House  and  of  course 
the  Congress  of  the  United  States. 

If  these  bridges  are  the  property  of  the  United  States,  it  is  very 
difficult  to  see  now  these  bridges  would  not  also  be  the  jurisdiction 
of  the  United  States.  But  if  the  minority,  particularly  since  it  is 
voting  for  this  amendment,  would  want  further  clarification,  I 
promise  that  clarification  before  the  final  markup  at  fiill  commit- 
tee. 

Mr.  Ballenger.  Madam  Chair,  if  I  could  ask  a  question.  Under 
the  present  situation,  the  jurisdiction  for  the  14th  Street  Bridge  or 
1-395,  is  that  under  the  jurisdiction  of  the  District  of  Columbia? 

Ms.  Norton.  It  is — I  am  sorry?  Right  now  are  these 

Mr.  Ballenger.  Yes,  right  now. 

Ms.  Norton  [continuing].  Are  these  three  bridges  under  the  ju- 
risdiction? Yes,  they  are. 

Mr.  Ballenger.  Well,  as  a  fellow  that  has  to  drive  it  twice  a 
week,  can  you  finish  getting  the  bumps  out  of  it? 

Ms.  Norton.  Mr.  Ballenger,  as  a  matter  of  fact,  my  office  does 
take  requests  firom  Members  who  have  complaints  about  services 
in  the  District  of  Columbia  and  I  send  around  a  dear  colleague  at 
the  beginning  of  every  session  asking  Members  to  forward  to  me 
any  requests  they  may  have. 

I  see  the  Mayor  in  the  audience  of  the  hearing.  You  heard  the 
request  of  the  Member  from  North  Carolina.  Of  course  he  is  going 
to  vote  for  this  one.  Maybe  we  will  give  him  this  one. 

Ms.  Norton.  The  vote  is  on  the  amendment  offered  by  the  Chair. 

The  Clerk.  Vote  on  Norton  amendment  number  six. 

Mr.  Lewis. 

Ms.  Norton.  Aye  by  proxy. 

The  Clerk.  Mr.  Stark. 

Ms.  Norton.  Aye  bv  proxy. 

The  Clerk.  Mr.  Dellums. 

Ms.  Norton.  Aye  by  proxy. 

The  Clerk.  Mr.  McDermott. 

Ms.  Norton.  Aye  by  proxy. 

The  Clerk.  Mr.  Rohrabacher. 

Mr.  Rohrabacher.  Aye. 

The  Clerk.  Mr.  Ballenger. 

Mr.  Ballenger.  Even  though  it  pains  me,  aye. 

The  Clerk.  Ms.  Norton. 

Ms.  Norton.  Aye. 

The  Clerk.  The  vote  is  seven  ayes  and  no  nays. 

Ms.  Norton.  I  have  amendment  number  seven  at  the  desk. 

The  Clerk.  Amendment  number  seven  by  Ms.  Norton. 

Page  27,  line  7 

Ms.  Norton.  I  ask  unanimous  consent  that  the  amendment  be 
considered  as  having  been  read. 

[The  information  follows:] 
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[Amendment  #7  (Commission)] 

Amendment  To  H.R.  51 
Offered  By  Ms.  Norton 

(Page  &  line  nos.  refer  to  Conunittee  Print  of  7/29/93) 

Page  27,  line  7,  strike  "(c)"  and  insert  "(c)(1)". 

Page  27,  insert  after  line  16  the  following: 

1  (2)  In  carrying  out  its  duties  under  paragraph  (1), 

2  the   Commission  shaU   analyze  the  laws   of  the  United 

3  States  that  will  apply  to  the  District  of  Columbia  upon 

4  ,  the  admission  of  the  State  into  the  Union,  and  shall  make 

5  recommendations  to  Congress  regarding  whether  any  of 

6  these  laws  should  continue  to  apply  to  the  District  of  Co- 

7  lumbia  after  the  admission  of  the  State. 
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Ms.  Norton.  Section  302  of  the  statehood  bill  calls  for  a  State- 
hood Transition  Commission.  Amendment  number  eight  directs  the 
Commission  to  make  recommendations  to  Congress  with  regard  de- 
tails of  the  2,000  items  or  references  to  the  District  of  Columbia 
currently  in  Federal  law  should  applv  to  the  new  State. 

The  changes  envisioned  are  largely  unintrusive  and  ministerial. 
For  example,  Medicaid  regulations  refer  to  particular  States  and 
the  District  of  Columbia.  The  District  of  Columbia  is  listed  in  the 
regulations  as  one  of  the  States.  Such  a  listing  would  need  to  be 
changed  to  New  Columbia.  Other  such  changes  would  also  be  nec- 
essary in  order  to  assure  statutory  and  regulatory  continuity  once 
New  Columbia  is  accepted  into  the  Union. 

Are  there  any  comments  and  questions  on  the  amendment? 

Mr.  ROHRABACHER.  Madam  Chairman.  I  rise  in  opposition  to 
your  amendment,  and  I  appreciate  your  recognition  in  offering 
amendment  seven,  that  there  are  thousands  of  references  in  the 
U.S.  Code  to  the  District  of  Columbia  that  need  to  be  examined  by 
someone.  But  I  would  contend  they  need  to  be  examined  prior  to 
statehood  by  the  Federal  Government,  not  by  a  hybrid  of  a  local 
Federal  commission  that  will  do  most  of  its  work  after  statehood. 
So  I  believe  this  is  something  we  need  to  do  before  statehood. 

I  would  also  note  that  since  amendment  number  five  was  adopt- 
ed over  my  objection,  that  references  in  this  amendment  to  a  post 
statehood  District  of  Columbia  are  now  meaningless  since  the  bill 
no  longer  provides  for  any  continuing  entity  by  that  name.  So  with 
that.  Madam  Chairman,  I  oppose  this  amendment. 

Ms.  Norton.  Are  there  any  other  questions  on  this  amendment? 

Mr.  Rohrabacher's  concern  that  the  Federal  Government  make 
these  decisions  is,  I  think,  met  by  virtue  of  the  composition  of  the 
Statehood  Transition  Commission.  Three  will  be  appointed  by  the 
President,  two  by  the  Speaker  of  the  House,  two  by  the  President 
of  the  Senate,  three  by  the  Mayor  of  the  District  of  Columbia,  and 
three  by  the  council.  As  you  see,  the  majority  of  the  appointments 
are  Federal  appointments. 

Are  there  comments  or  questions  on  the  amendment?  If  not,  the 
clerk  will  call  the  roll. 

The  Clerk.  The  vote  is  on  Norton  number  seven. 

Mr.  Lewis. 

Ms.  Norton.  Aye  by  proxy. 

The  Clerk.  Mr.  Stark. 

Ms.  Norton.  Aye  by  proxy. 

The  Clerk.  Mr.  Dellums. 

Ms.  Norton.  Aye  by  proxy. 

The  Clerk.  Mr.  McDermott. 

Ms.  Norton.  Aye  by  proxy. 

The  Clerk.  Mr.  Rohrabacher. 

Mr.  Rohrabacher.  No. 

The  Clerk.  Mr.  Ballenger. 

Mr.  Ballenger.  No. 

The  Clerk.  Ms.  Norton. 

Ms.  Norton.  Aye. 

The  Clerk.  The  vote  is  five  ayes  and  two  nays. 

Ms.  Norton.  If  there  are  no  other  amendments,  the  vote  will  be 
reported  to  the  full  committee  for  its  consideration.  The  commit- 
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tee — for  the  committee  print  as  of  H.R.  51 — as  of  the  committee 
print  of  H.R.  51  as  amended  by  the  subcommittee. 

Mr,  RoHRABACHER.  Madam  Chair,  if  I  could  have  indulgence  for 
one  moment  before  we  go  to  a  vote? 

Ms.  Norton.  Yes,  Mr.  Rohrabacher. 

Mr.  Rohrabacher.  I  just  would  like  to  state  for  the  record  that 
what  we  have  seen  today  again,  stress  this  point  again,  that  state- 
hood is  not  the  easy  issue  that  people  think  it  is.  It  is  not  an  issue 
where  all  the  arguments  are  right  or  wrong  on  either  side,  but  it 
is  a  very  complicated  issue  in  terms  of  you  believe  what  you  want. 
Even  if  you  come  to  the  point  that  you  believe  this  area  should  be 
a  separate  State,  achieving  it  requires  a  great  deal  of  work  and  it 
may  develop  legal  problems  that  are  unsolvable.  We  have  gone  over 
those  today. 

I  think  that  the  Chair  and  the  majority  party  have  made  an  hon- 
est attempt  to  come  to  grips  with  some  of  the  legal  challenges  and 
the  legal  questions  that  have  to  be  overcome  for  this  area  to  be- 
come a  State.  I  just  would  like  to  congratulate  the  Chair  and  thank 
her  for  a  very  fine  hearing  and  this  process  will  continue,  and  I 
hope  that  as  it  does  that  we  can  continue  the  comity,  the  good  rela- 
tionship and  goodwill  that  exists  between  Members  of  Congress. 

Thank  you  very  much. 

Ms.  Norton.  I  want  to  assure  the  ranking  minority  member  that 
comity  will  in  fact  always  attend.  I  appreciate  not  only  the  kind 
words  of  the  ranking  minority  member  but  the  diligence  and  intel- 
ligence that  he  and  his  staff  have  shown  in  approaching  this  very 
serious  issue.  You  have  taken  it  seriously  and  the  fact  is,  as  I  have 
indicated  before,  your  comments  have  not  only  been  helpful,  they 
have  been  useful  in  improving  the  bill.  One  can  test  such  a  concept 
only  against  good  criticism,  constructive  criticism,  and  that  is  what 
we  have  gotten  consistently  from  the  minority  on  this  bill. 

I  do  want  to  say  that  over  and  over  again  members  of  the  minor- 
ity have  indicated  that  this  is  a  complicated  issue.  I  think  that  at 
the  bottom  that  is  what  troubles  the  minority.  If  one  leaves  out  the 
political  problems  that  the  minority  has  with  the  admission  of  the 
State  to  the  Union,  what  you  see  is  the  admission  of  a  State  that 
doesn't  look  like  any  other  State  that  has  been  admitted.  It  doesn't 
have  the  general  characteristics  of  those  States  in  some  ways.  You 
are  used  to  this  territory  as  the  Capital  of  the  United  States.  I 
have  tried  to  respect  your  concern,  which  I  think  is  an  important 
act  to  start  on. 

On  the  other  side  of  the  ledger  are  the  rights  of  600,000  people 
left  in  the  netherland  of  democracy  with  home  rule  that  is  snatched 
back  regularly  on  an  issue-by-issue  basis  as  if  the  Home  Rule  Act 
was  not  passed,  with  people  getting  up  on  the  floor  to  say  as  much. 

We  gave  you  home  rule,  we  are  told,  but  when  we  gave  it  to  you 
we  told  you  that  we  were  reserving  the  right  to  do  anything  we 
wanted  to  do  in  the  District  of  Columbia.  If  I  tried  going  to  any 
county  in  North  Carolina  or  California,  and  making  those  state- 
ments, I  would  be  run  out,  probably  with  the  Members  leading  the 
pack.  Well  I  should  be. 

But  we  can't  run  you  out.  I  don't  even  think  we  want  to  run  you 
out  of  town.  We  would  even  allow  and  welcome  those  of  you  who 
wanted  to  live  in  New  Columbia.  More  of  you  now  live  in  the  Dis- 
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trict  of  Columbia  than  live  in  any  other  area  of  this  region.  We 
think  when  you  weigh  the  complications  it  takes  to  get  to  state- 
hood, which  complications  we  believe  we  have  solved,  but  when  you 
weigh  those  complications  sigainst  what  is  on  the  other  side,  and, 
that  is,  the  only  Americans  who  do  not  have  full  self-rule,  I  cannot 
believe  there  is  any  Member  of  the  Congress  of  the  United  States 
who  would  come  down  on  the  side  of  maintaining  those  complica- 
tions at  the  expense  of  the  600,000  stateless  residents  of  the  Dis- 
trict of  Columbia. 

I  do  want  to  say  to  the  ranking  minority  member  that  his  sincer- 
ity in,  consistent  with  his  own  philosophy  and  ideology,  supporting 
home  nJe  for  the  District  of  Columbia  has  been  demonstrated.  He 
has  voted  with  this  Member  on  numerous  occasions  when  what  was 
at  stake  was  an  enactment  of  the  District  of  Columbia.  He  has 
voted  pro  home  rule  even  when  he  has  been  against,  and  very 
much  against,  the  enactment.  I  want  to  thank  the  minority  mem- 
ber publicly  once  again  for  tJie  respect  for  home  rule  that  he  has 
shown. 

Are  there  any  other  comments? 

The  vote  will  be  to  report  the  committee  print  of  H.R.  51,  as 
amended  in  subcommittee,  to  the  full  committee  for  its  consider- 
ation. The  clerk  will  call  the  roll. 

The  Clerk.  Mr.  Lewis, 

Ms.  Norton.  Aye  by  proxy. 

The  Clerk.  Mr.  Stark. 

Ms.  Norton.  Aye  by  proxy. 

The  Clerk.  Mr.  Dellums. 

Ms.  Norton.  Aye  by  proxy. 

The  Clerk.  Mr.  McDermott. 

Ms.  Norton.  Aye  by  proxy. 

The  Clerk.  Mr.  Rohrabacher. 

Mr.  Rohrabacher.  No. 

The  Clerk.  Mr.  Ballenger. 

Mr.  Ballenger.  No. 

The  Clerk.  Ms.  Norton. 

Ms.  Norton.  Aye. 

After  final  vote,  I  am  asking  for  unanimous  consent  that  the 
clerk  will  be  permitted  to  make  technical  and  conforming  amend- 
ments to  reflect  the  amendments  adopted  by  the  subcommittee. 

Hearing  no  objection,  this  hearing  is  now  ac^oumed  and  I  thank 
my  colleagues  for  attending. 

[Whereupon,  at  2:37  p.m.,  the  subcommittee  was  adjourned.] 


FULL  COMMITTEE  MARKUP— H.R.  51 


WEDNESDAY,  NOVEMBER  3,  1993 

House  of  Representatives, 
Committee  on  the  District  of  Columbia 

Washington,  DC. 

The  committee  met,  pursuant  to  call,  at  1:38  p.m.,  in  room  1310- 
A,  Longworth  House  Office  Building,  Hon.  Fortney  Pete  Stark 
(chairman  of  the  committee)  presiding. 

Members  present:  Representatives  Stark,  Norton,  Lewis,  Jeffer- 
son, Bliley,  Rohrabacher,  Saxton,  and  Ballenger. 

Majority  staff  present:  Broderick  D.  Johnson,  Staff  Director  and 
Chief  Counsel;  Dale  Maclver  and  Mark  Davis,  Senior  Staff  Coun- 
sels; Brigid  Quinn,  Senior  Legislative  Associate;  Julius  Terrell, 
Staff  Counsel;  Kelly  Veney,  CBC  fellow;  Marzy  Bedford- 
Billinghurst,  Legislative  Associate;  David  Julyan,  Marvin  Eason, 
Charles  Stephenson,  and  Michele  Booth,  Staff  Assistants. 

Minority  staff  present:  Dennis  G.  Smith,  Staff  Director;  David 
Anderson,  Chief  Counsel;  Ron  Hamm,  Senior  Staff  Associate;  Ash- 
ley Rehr,  Bill  Jarrell,  Rick  Dykema,  and  Charles  Basil,  Staff  As- 
sistants. 

STATEMENT  OF  CHAIRMAN  FORTNEY  PETE  STARK 

The  Chairman.  Good  afternoon. 

If  our  guests  could  refrain  from  loud  conversation  and  find  a 
seat,  we  will  begin.  The  full  committee  will  mark  up  H.R.  51,  the 
New  Columbia  Admission  Act. 

[The  amended  text  of  the  bill  follows:] 
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[COMMITTEE  PRINT] 

Showing  H.R.  51.  As  Reported  by  tiie  Subcomnqxtee  on  Judiciary 

AND  Education 


103d  congress 

1st  Session 


H.R.  51 


To  pro\-ide  for  the  adiiiission  of  the  State  of  New  Columbia  into  the  Union. 


IN  THE  HOUSE  OF  REPRESENTATr\T:S 


Ms.  Norton  introduced  the  following  bill:  wliich  was  referred  to  the 
Committee  on  the  District  of  Columbia. 


A  BILL 


To  pro\'ide  for  the  admission  of  the  State  of  New  Cokimbia 

into  the  Union. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE;  TABLE  OF  CONTENTS. 

4  (a)  Short  Title. — Tliis  Act  may  be  cited  as  the 

5  "New  Columbia  Achnission  Act". 

6  (b)  Table  of  Contexts. — The  table  of  contents  of 

7  tliis  Act  is  as  follows: 

Section.   1.  Short  title;  tj»ble  of  contents. 
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TITLE  I— .STATE  OF  NEW  COLUMBIA 

Subtitle  A — Procedures  for  Admission 

Sec.  101.  Admission  into  the  Union. 

Sec.  102.  Process  for  admission. 

Sec.  103.   Election  of  officials  of  Stat«. 

See.  104.   Issuance  of  presidential  proclamation. 

Subtitle  B — Description  of  New  Columbia  Territori- 

Sec.   111.  Territories  and  boundaries  of  State. 

Sec.   112.  Description  of  Wasliington,  DC. 

Sec.   113-  Continuation  of  State  title  to  lands  and  property". 

Sxibtitle  C — Greneral  Pro\Tsions  Relating  to  Laws  of  New  Columbia 

Sec.  121.  Limitation  on  authorit\-  of  State  to  tax  Federal  property*. 

Sec.  122.  Effect  of  admission  of  State  on  current  laws. 

Sec.  123.  Continuation  of  judicial  proceedings. 

Sec.  124.  United  States  nationality-. 

TITLE  II— RESPONSIBILITIES  AND  INTERESTS  OF  FEDER.\L 

GO^TERNMENT 

Sec.  201.  Designation  of  Washington.  DC.  as  seat  of  Federal  Govenunent. 

Sec.   202.  Treatment  of  militarj-  lands. 

Sec.  203.  Pa^Tnent  to  Stat-e  in  lieu  of  tax. 

Sec.  204.  Waiver  of  claims  to  Federal  lands  and  propern.*. 

Sec.   205.   Preser\-ation  of  scenic  ^•istas. 

Sec.  206.  Permitting  indrvnduals  residing  in  new  seat  of  government  to  vote  in 

Federal  elections  in  State  of  most  re<-ent  domicile. 
Sec.   207.   Repeal  of  law  pro^^ding  for  participation  of  District  of  Columbia  in 

election  of  President  and  \'ice-Pres'ident. 
Sec.  208.  Expedited  consideration  of  constitutional  amendment. 

TITLE  III— GEN'ERAL  PROVISIONS 

Sec.   301.  General  definitions. 

Sec.  302.  Certification  of  enactment  by  President. 

Sec.  303.  Statehood  Transition  Commission. 

Sec.  304.  Relationship  to  other  laws. 

1  TITLE  I— STATE  OF  NEW 

2  COLUMBIA 

3  Subtitle  A — Procedures  for 

4  Admission 

5  SEC.  101.  ADMISSION  INTO  THE  UNION. 

6  (a)  Ix  General. — Subject  to  the  pro-visions  of  tliis 

7  Act,  upon  issuance  of  the  proclamation  requii*ed  by  section 
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1  104(b).  the  State  of  New  Columbia  is  declared  to  be  a 

2  State  of  the  United  States  of  America,  and  is  declared 

3  admitted  into  the  Union  on  an  equal  footing  ^^-ith  the  other 

4  States  in  ail  respects  ^vhatever. 

5  (b)    Constitution   of   State. — The    State   Con- 

6  stitution.  subject  to  ratification  by  a  majority-  of  the  reg- 

7  istered  qualified  electors  of  the  District  of  Columbia,  is 

8  foimd  to  be  republican  m  form  and  in  conformity'  vnxh  the 

9  Constitution  of  the  United  States  and  the  principles  of  the 

10  Declai-ation  of  Lidependence  and  is  accepted,  ratified,  and 

11  confii-med.  The  State  Constitution  shall  always  be  repub- 

12  lican  in  form  and  shall  not  be  repugnant  to  the  Con- 

13  stitution  of  the  United  States  and  the  principles  of  the 

14  Declaration  of  Independence. 

15  SEC.  102.  PROCESS  FOR  ADMISSION. 

16  (a)  Approval  of  Admission  by  Voters  of  Dis- 

17  TRICT  of  COLUiEBLV. — 

18  (1)   Election   procedures. — ^At   an  election 

19  designated  b\''  proclamation  of  the  ]\Iayor.  wliich  may 

20  be  the  primaiy  or  the  general  election  held  pursuant 

21  to  section   103(a),   a   general  election,   or  a  special 

22  election,    there    shall   be    submitted   to   the    electors 

23  qualified  to  vote  m  such  election  the  following  propo- 

24  sitions  for  adoption  or  rejection: 
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1  "(A)   New  Columbia  shall  immediatelr  be 

2  admitted  into  the  Union  as  a  State. 

3  "(B)  The  bomidai'ies  of  the  State  of  New 

4  Columbia  shall  be  as  prescribed  in  the  New  Co- 

5  lumbia  Admission  Act   and   all   claims   of  the 

6  State  to  any  areas  of  land  or  sea  outside  the 

7  boundaries  so  prescribed  are  herebv  irre-v'ocablv 

8  rehnquished  to  the  United  States. 

9  "(C)  All  pro\'isions  of  the  New  Columbia 

10  Admission  Act,    including   pro^dsions   resening 

11  rights  or  powers  to  the  United  States  and  pro- 

12  ^^sions  prescribing  the  terms  or  conditions  of 

13  the  grants  of  lands  or  other  property  made  to 

14  the  State  of  New  Columbia,   ai-e  consented  to 

15  ft^lly  by  the  State  and  its  people.". 

16  (2)  Responsibilities  of  iniayor. — The  Mayor 

17  of  the   District  of  Columbia   is   authorized  and  cU- 

18  rected  to  take  such  action  as  may  be  necessan'  or 

19  appropriate  to  ensure  the  submission  of  such  propo- 

20  sitions  to  the  people.  The  return  of  the  votes  cast  on 

21  such  propositions  shall  be  made  by  the  election  offi- 

22  cers  dii-ectly  to  the  Board  of  Elections  of  the  Dis- 

23  trict  of  Columbia,  wliich  shall  certify  the  results  of 

24  the  submission  to  the  INIavor.  The  j\Iavor  shall  cer- 
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1  ti£y  the  results  of  such  submission  to  the  President 

2  of  the  United  States. 

3  (b)  Effect  of  Vote. — 

4  (1)  Adoption  of  propositions. — In  the  event 

5  the    propositions    described    in    subsection    (a)    ai'e 

6  adopted  in  an  election  imder  such  subsection  by  a 

7  majority'      of     the      legal      votes      cast      on      such 

8  submission — 

9  (A)  the  State  Constitution  shall  be  deemed 

10  amended  accordmgly;  and 

11  (B)  the  President  shall  issue  a  proclama- 

12  tion  pm^suant  to  section  104. 

13  (2)  Rejection  of  proposition. — In  the  event 

14  cuiy  one  of  the  propositions  described  in  subsection 

15  (a)  is  not  adopted  in  an  election  mider  such  sub- 

16  section  by  a  majority'  of  the  legal  votes  cast  on  such 

17  submission,  the  pro\'isions  of  tliis  Act  shall  cease  to 

18  be  effective. 

19  SEC.  103.  election  of  officials  of  state. 

20  (a)  Issuance  of  ProcLuUiation. — 

21  (1)  In  general. — Not  more  than  30  daA-s  after 

22  receiving  certification  of  the  enactment  of  tliis  Act 

23  fi'om   the    President   pursuant   to   section    302,    the 

24  Mayor  of  the  District  of  Columbia  shall  issue  a  proc- 

25  lamation  for  the  fii'st  elections,  subject  to  the  pro\'i- 
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1  sions  of  tliis  section,  for  officers  of  all  State  elective 

2  offices  provided  for  b}'  the  State  Constitution  and 

3  for  two   Senators   tUid  one   Representati^•e   in   Con- 

4  gress. 

5  (2)  Special  rule  for  election  of  sen- 

6  ATORS. — In  the  election  of  Senators  fi'om  the  State 

7  pursuant  to  pai-agraph  (1),  the  2  Senate  offices  shall 

8  be  sepai'ately  identified  and  designated,  and  no  i)er- 

9  son  may  be  a  candidate  for  both  offices.   No  such 

10  identification  or  designation  of  either  of  the  offices 

11  shall  refer  to  or  be  taken  to  refer  to  the  temis  of 

12  such  offices,  or  in  any  waj'  impair  the  pri^'Lleg•e  of 

13  the  Senate  to  determine  the  class  to  wliich  each  of 

14  the  Senators  elected  shall  be  assigned. 

15  (b)  Rules  for  Conducting  Election. — 

16  (1)    In    (ien'ERAl. — The    proclamation    of   the 

17  ]\Iayor  issued  under  subsection  (a)  shall  pro\'ide  for 

18  the  holdmg  of  a  primaiy  election  and  a  general  elec- 

19  tion  and  at  such  elections  the  officei-s  requii'ed  to  be 

20  elected  as  provided  in  subsection  (a)  shall  be  chosen 

21  by  the  qualified  electors  of  the  District  of  Columbia, 

22  as  prescribed  by  the  State  Constitution  for  the  elec- 

23  tion  of  officials  of  the  State  government. 

24  (2)  Certification  of  returns. — Election  re- 

25  tiu-ns  shall  be  made  and  certified  in  such  manner  as 
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1  the   State   Constitution   may  prescribe,   except  that 

2  the  flavor  shall  also  certif\'  the  results  of  such  elec- 

3  tions  to  the  President  of  the  United  States. 

4  (c)  AssujMption  of  Duties. — 

5  (1)  In  general. — Upon  the  admission  of  the 

6  State  into  the  Union,  the  officers  elected  at  the  elec- 

7  tion  described  in  subsection  (a)  shall  proceed  to  ex- 

8  ercise  all  the  functions  pertaining  to  their  offices  in, 

9  mider,    or  hy   authority  of  the   government   of  the 

10  State,  and  officers  not  required  to  be  elected  at  such 

1 1  uiitial  election  shall  be  selected  or  continued  in  office 

12  as  pro\'ided  by  the  State  Constitution  and  the  laws 

13  of  the  State. 

14  (2)  Certification  of  election  of  federal 

15  OFFICLALS. — The  Governor  shall  certify  the  election 

16  of  the  Senators  and  Representative  fi-om  the  State 

17  mider  the  election  described  in  subsection  (a)  m  the 

18  mamier  requu-ed  by  law,  and  the  Senatore  and  Rep- 

19  resent ative  shall  be  entitled  to  be  admitted  to  seats 

20  in  Congress  and  to  all  the  rights  and  pri\'ileges  of 

21  Senators  and  Representati"\'es  of  other  States  in  the 

22  Congress  of  the  United  States. 

23  (d)  Continuation  of  Authority  and  Duties  of 

24  District  Officlals. — Until  the  State  is  admitted  into 

25  the  Union,  mdi^'iduals  holding  legislative,  executive,  and 


331 


S 

1  judicial  offices  of  the  District  of  Columbia,  including  the 

2  Delegate  to  the  House  of  Representatives  from  the  Dis- 

3  trict  of  Columbia,  shall  continue  to  dischai'ge  the  duties 

4  of  theu'  respective  offices. 

5  (e)     Special     Rule     for     House     of     Rep- 

6  RESENTATm:s  Membership. — The  State  upon  its  adniis- 

7  sion  into  the  Union  shall  be  entitled  to  one  Representative 

8  until  the  taking  effect  of  the  next  reappoitiomnent.  and 

9  such  Representative  sliall  be   in  addition  to   the  mem- 

10  bersliip  of  the  House  of  Representatives  as  now  prescribed 

11  by  law.  except  that  such  temporaiy  increase  in  the  mem- 

12  bersliip  shall  not  operate  to  either  increase  or  decrease  the 

13  permanent  membership  of  the  House  of  Representatives 

14  or  affect  the  basis  of  apportionment  for  the  Congress. 

15  SEC.  104.  ISSUANCE  OF  PRESEDENTIAL  PROCLAMATION. 

16  (a)  In  General. — If  the  President  finds  that  the 

17  propositions  set  forth  in  section  102(a)   have  been  duly 

18  adopted  by  the  people  of  the  State,  the  President,  upon 

19  certification  of  the  retui-ns  of  the  election  of  the  officers 

20  requii-ed  to  be  elected  as  pro^^ded  in  section  103(a),  shall, 

21  not  later  than  90  days  after  recei\Tng  such  certification. 

22  issue  a  proclamation  announcing  the  results  of  such  elec- 

23  tions  as  so  ascertained. 

24  (b)  Admission  of  State  Upon  Issuance  of  Proc- 

25  LAiLiTlON. — Upon  the  issuance  of  the  iDroclamation  bj'  the 
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1  President  under  subsection  (a),  the  State  shall  be  deemed 

2  admitted  into  the  Union  as  provided  in  section  101. 

3  Subtitle  B — Description  of  New 

4  Columbia  Territory 

5  SEC.  111.  TERRITORIES  AND  BOUNDARIES  OF  STATE. 

6  (a)  In  General. — The  State  shall  consist  of  all  of 

7  the  teiriton-,  together  with  the  temtorial  waters,  of  the 

8  District  of  Columbia  as  of  the  date  of  the  enactment  of 

9  tliis  Act. 

10  (b)  Exclusion  of  Washington.  DC. — The  ten-i- 

1 1  ton-  of  the  State  shall  not  include  the  core  liistoric  Federal 

12  area,  wliich  shall  be  knoAvn  as  "Wasliinoton.  DC"  (as  de- 

13  .scribed  in  section  112). 

14  SEC.  112.  DESCRIPTION  OF  WASHINGTON,  DC. 

15  (a)  Washington.  DC.  Desc-ribed. — Subject  to  the 

16  succeeding  pro-visions  of  tins  section.  Wasliinoton,  DC.  is 

17  comprised  of  the  principal  Federal  monuments,  the  ^^^lite 

18  House,  the  Capitol  Buildmg,  the  United  States  Supreme 

19  Comt  Buildmg.  and  the  Federal  executive,  legislative,  and 

20  juchcial  office  buildings  located  adjacent  to  the  ]\IaD  and 

21  the  Capitol  BuilcUng. 

22  (b)     Specific     Description     of     ?^Ietes     and 

23  BOUN^DS. — ^\Vashington,    DC,    is    more    particularly    de- 

24  scribed  as  foUows: 
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1  Beginning  at  the  point  on  the  present  Virginia- 

2  District    of   Columbia    boundaiy    due    west    of   the 

3  northernmost   point    of  Theodore    Roosevelt   Island 

4  and  ininning  due  east  of  the  eastern  shore  of  tlie  Po- 

5  tomac  River; 

6  thence  generally  south  along  the  shore  at  the 

7  mean  liigh  water  mark  to  tlie  nortiiwest  comer  of 

8  the  Kennedy  Center; 

9  thence  east  alons:  the  north  side  of  the  Kennedv 

10  Center  to  a  point  where  it  reaches  the  E  Street  Ex- 

1 1  pressway; 

12  thence    east    on    the    express\va3'   to    E    Street 

13  Northwest  and  thence  east  on  E  Street  Northwest  to 

14  Eighteenth  Street  Northwest; 

15  thence  south  on  Eighteenth  Street  Northwest  to 

16  Constitution  Avenue  Northwest; 

17  thence  east  on  Constitution  Avenue  to  Seven- 

18  teenth  Street  Northwest; 

19  thence  north  on  Seventeenth  Street  Northwest 

20  to  Pemisyh'ania  Avenue  Northwest; 

21  thence  east  on  Pennsylvania  Avenue  to  Jackson 

22  Place  Northwest; 

23  thence   north   on   Jackson   Place   to   H   Street 

24  Northwest; 
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1  thence  east  on  H  Street  NortliAvest  to  Madison 

2  Place  Northwest; 

3  thence  south  on  ^ladison  Place   Northwest  to 

4  Pennsylvania  A^'enlle  Northwest: 

5  thence  east  on  Pennsylvania  Avenue  Northwest 

6  to  Fifteenth  Street  Northwest; 

7  thence  south  on  Fifteenth  Street  Northwest  to 

8  Pennsylvania  Avenue  Northwest; 

9  thence     southeast     on     Pennsylvania     Avenue 

10  Northwest  to  Jolin  ]\Iai-shall  Place  Northwest; 

11  thence  north  on  Jolin  ]\Iai'shall  Place  Northwest 

12  to  C  Street  Northwest; 

13  thence   east   on   C    Street   Northwest   to   Tlui'd 

14  Street  Northwest; 

15  thence  north  on  Tliii'd  Street  Northwest  to  D 

16  Street  Northwest; 

17  thence  east  on  D  Street  Northwest  to  Second 

18  Street  NortliAvest; 

19  thence  south  on  Second  Street  Northwest  to  the 

20  intersection  of  Constitution  Avenue  Northwest  and 

21  Louisiana  Avenue  Northwest; 

22  thence  northeast  on  Louisiana  Avenue  North- 

23  west  to  North  Capitol  Street; 

24  thence  north  on  North  Capitol  Street  to  ]Mas- 

25  sachusetts  Avenue  Northwest; 
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1  thence    southeast    on    ^Massachusetts    Avenue 

2  Northwest  so  as  to  encompass  Union  Squai*e: 

3  thence    follo^ving    Union    Squai'e    to    F    Street 

4  Northeast: 

5  thence  east  on  F  Street  Nortlieast  to  Second 

6  Street  Northeast: 

7  thence  south  on  Second  Street  Northeast  to  D 

8  Street  Northeast:  " 

9  thence  west   on  D   Street   Northeast   to   Fu-st 

10  Street  Northeast: 

11  thence    south    on    First    Street    Northeast    to 

12  ^lan'land  Avenue  Northesist; 

13  thence   oeneraUv  north  and  east   on  Marv'land 

14  Avenue  to  Second  Street  Northeast: 

15  thence  south  on  Second  Street  Northeast  to  C 

16  Street  Southeast: 

17  thence  west  on  C  Street  Southeast  to  New  Jer- 

18  sey  Avenue  Southeast; 

19  thence  south  on  New  Jei-sev  Avenue  Southeast 

20  to  D  Street  Southeast; 

21  thence  west  on  D  Street  Southeast  to  Wasliing- 

22  ton  Avenue  Southwest; 

23  thence  southeast  on  Wasliington  Avenue  South- 

24  west  to  E  Street  Southeast; 
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1  thence  west  on  E  Street  Southeast  to  the  inter- 

2  section  of  "Wasliington  Avenue  Southwest  and  South 

3  Capitol  Street; 

4  thence  northwest  on  Wasliington  A^'enue  South- 

5  west  to  Second  Street  Southwest; 

6  thence   south   on   Second   Street   Southwest   to 

7  Mi'ginia  A^'enue  Southwest; 

8  thence   generaUy  west   on   Virginia  Avenue   to 

9  Tliird  Street  Southwest: 

10  thence  north  on  Tliii'd  Street  Southwest  to  C 

11  Street  Southwest; 

12  thence  west  on   C   Street   Southwest  to   Sixth 

13  Street  Southwest; 

14  thence  north  on  Sbcth  Street  Southwest  to  Inde- 

15  pendi-uce  Avenue; 

16  thence  west  on  Lidependence  Avenue  to  Twelfth 

17  Street  Southwest; 

18  thence  south  on  Twelfth  Street  Southwest  to  D 

19  Street  Southwest; 

20  thence  west  on  D   Street  Southwest  to  Foui'- 

21  teenth  Street  Southwest: 

22  thence  south  on  Fourteenth  Street  Southwest  to 

23  the  middle  of  the  Wasliington  Channel; 

24  thence    generally    south    and    east    along    the 

25  midchamiel  of  the  Wasliington  Channel  to  a  point 
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1  due  west  of  the  northern  boundaiy  line  of  Fort  Les- 

2  ley  McNaii": 

3  thence  due  east  to  the  side  of  the  Wasliington 

4  Channel; 

5  thence  following  generally  south  and  east  along 

6  the  side  of  the  Wasliington  Channel  at  the  mean 

7  liigh  water  mai'k,  to  the  point  of  confluence  \nth  the 

8  Anacostia  River,  and  along  the  northern  shore  at  the 

9  mean  liigh  water  mark  to  the  northernmost  point  of 

10  the  Eleventh  Street  Bridge; 

11  thence    generally    south    and    east    along    the 

12  northern  side  of  the  Eleventh  Street  Bridge  to  the 

13  eastern  shore  of  the  Anacostia  River; 

14  thence    generally   south    and   ^vest   along   such 

15  shore  at  the  mean  liigh  water  mai-k  to  the  point  of 

16  confluence  of  the  Anacostia  and  Potomac  Rivei-s; 

17  thence  generally  south  along  the  eastern  shore 

18  at  the  mean  liigh  water  mai'k  of  the  Potomac  River 

19  to  the  point  where  it  meets  the  present  southeastern 

20  bomidaiy  line  of  the  District  of  Cokunbia; 

21  thence  south  and  west  along  such  southeastern 

22  boundan'    line    to    the    point    where    it    meets    the 

23  present  Vu'ginia-District  of  Colimibia  boundary';  and 
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1  thence  generally  north  and  west  up  the  Poto- 

2  mac  River  along  the  present  Vii'ginia-District  of  Co- 

3  lumbia  bonndan'  to  the  point  of  beginning. 

4  (c)  Incli'siox  of  Certain  PEOPERTi',  Streets, 

5  AND  SiDEWALICS. — 

6  (1)   In  general. — ^Washington,   DC,    shall  be 

7  deemed  to  include — 

8  (A)  any  street  (together  ^vith  any  sidewalk 

9  thereof)  bounding  Wasliington.  DC:  and 

10  (B)  £uiy  Federal  real  propem^  affi'onting  or 

11  abutting  Wasliington.  DC,  as  of  the  date  of  the 

12  enactment   of  tliis   Act    (subject   to   paragraph 

13  (2)). 

14  (2)  Federal  real  property  described. — 

15  For  purposes  of  paragraph  (1),  Federal  real  prop- 

16  ert\'  affi'onting  or  abutting  Washington.  DC — 

17  (A)  shall  be  deemed  to  include  Fort  Lesley 

18  ]\IcNair.  the  Wasliington  Na\y  Yard,  the  Ana- 

19  costia   Naval  Annex,   the  United  States   Naval 

20  Station.  Bollmg  Air  Force  Base,  and  the  Naval 

21  Research  Laboratoiy;  and 

22  (B)   shall  not  be  constiaied  to  include  any 

23  of  the  follo^\'iiig  areas: 

24  (i)   Any  area  situated  outside  of  the 

25  Di.strict  of  Cokimbia  boundan'  as  it  existed 


339 


16 

1  immediately  prior  to  the  date  of  tlie  enact- 

2  ment  of  tliis  Act. 

3  (ii)  Any  portion  of  the  Anacostia  Park 

4  situated  east  of  the  northern  side  of  the 

5  Eleventh  Street  Bridge. 

6  (iii)   Any  portion  of  the  Rock  Creek 

7  Pai-k. 

8  (d)    Exclusion    of    District    Building. — Not- 

9  ^^•itllstanding  any  other  proAision  of  this  section,  Wasliing- 

10  ton,  DC,  shall  not  include  the  District  Builduig. 

11  SEC.  113.  CONTINUATION  OF  STATE  TITLE  TO  LANDS  AND 

12  PROPERTY. 

13  (a)  Continuation  of  Title  to  Lands  of  Dis- 

14  TRicT  of  Columbia. — 

15  (1)  In  ge>JERAL. — The  State  mid  its  political 

16  subdi\isions  shall  have  and  retain  title  or  jiu'isdic- 

17  tion  for  pmijoses  of  achninistration  and  maintenance 

18  to  all  propeit}',  real  and  pei-^onal,  vnth.  respect  to 

19  wliich  title  or  jm'iscUction  for  pm^DOses  of  adminis- 

20  tration  and  maintenance  is  held  by  the  territory'  of 

21  the  District  of  Columbia  as  of  the  date  of  the  enact- 

22  ment  of  tliis  Act. 

23  (2)     COM'EYANCE     OF    INTEREST     IN     CERTAIN 

24  BRIDGES   AND   TUNNELS. — On   the    day  before   the 

25  State  is  achnitted  into  the  Union,  the  District  of  Co- 
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1  lumbia  shall  convey  to  the  United  States  any  and  all 

2  interest  of  the  District  of  Columbia  m  any  bridge  or 

3  tunnel  that  connects  the  Commonwealth  of  Virginia 

4  ^^^th  Washington.  DC  (as  described  in  section  112). 

5  (b)  TERIVnNATION  OF  FEDERAL  LXTEREST. — ^All  laws 

6  of  the  United  States  resen-ing  to  the  United  States  the 

7  free  use  or  enjoA-ment  of  propei-tv-  wliich  vests  in  or  is  con- 

8  veyed  to  the  State  or  its  jiolitical  subdivisions  pm-suant 

9  to  subsection  (a),  or  resening  the  right  to  alter,  amend. 

10  or  repeal  laws  relating  thereto.  shaU  cease  to  be  effective 

1 1  upon  the  achnission  of  the  State  mto  the  Union. 

12  Subtitle  C — General  Provisions 

13  Relating  to  Laws  of  New  Columbia 

14  SEC.   121.  LIMITATION  ON  AUTHORITY  OF  STATE  TO  TAX 

15  FEDERAL  PROPERTY. 

16  The  State  may  not  impose  any  taxes  upon  any  lands 

17  or  other  property  ovraed  or  acquu'ed  by  the  United  States, 

18  except  to  the  extent  as  Congress  may  permit. 

19  SEC.  122.  EFFECT  OF  ADMISSION  OF  STATE  ON  CURRENT 

20  LAWS. 

21  (a)  In  General. — The  admission  of  the  State  into 

22  the  Union  shall  not  be  constmed  to  affect  the  applicability 

23  to  the  State  of  any  laws  in  effect  in  the  District  of  Colum- 

24  l)ia  as  of  the  date  of  achnission.   except  as  modified  or 

25  changed  by  tliis  Act  or  bv  the  State  Constitution. 
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1  (b)  Treatiment  of  Federal  Laws. — ^All  of  the  laws 

2  of  the  United  States  shall  have  the  same  force  and  effect 

3  Avitliin  the  State  as  elsewhere  in  the  United  States,  except 

4  as  such  laws  may  othenvise  pro\'ide. 

5  SEC.  123.  CONTINUATION  OF  JUDICIAL  PROCEEDINGS. 

6  (a)  Pending  Proceedings. — 

7  (1)  In  general. — No  writ,  action,  indictment, 

8  cause,   or  proceeding  pending  in  any  court  of  the 

9  District  of  Columbia  or  in  the  United  States  District 

10  Comt  for  the  District  of  Columbia  shall  abate  by 

1 1  reason  of  the  admission  of  the  State  into  the  Union. 

12  but  shall  be  transfeiTed  and  sliall  proceed  witliin 

13  such  appropriate  State  coui-ts  as  shall  be  estabhshed 

14  under  the  State  Constitution,   or  shall  continue  in 

15  the  United  States  District  Court  for  the  District  of 

16  Columbia,  as  the  nature  of  the  case  may  requu-e. 

17  (2)  Succession  of  courts. — The  appropriate 

18  courts  of  the  State  shall  be  the  successors  of  the 

19  courts  of  the  District  of  Columbia  as  to  all  ciises 

20  arising  Avitliin  the  limits  embraced  \ritliin  the  juris- 

21  cUction  of  .such  courts,  \rith  full  power  to  proceed 

22  ^rith  such  cases,  and  award  mesne  or  final  process 

23  therein,  and  all  files,  records,  indictments,  and  pro- 

24  ceedings  relating  to   any  such  wi-it.   action,   indict- 

25  ment,  cause,  or  proceeding  shall  be  transferred  to 
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1  such  appropriate  State  courts  and  shall  be  proceeded 

2  \nth  therein  in  due  coui'se  of  law. 

3  (b)   Unfiled   Peoceedings  Based  on  Actions 

4  Prior  to  Admission. — ^All  dvH  causes  of  action  and  all 

5  criminal  offenses  wliich  shall  haA'e  arisen  or  been  commit- 

6  ted  prior  to  the  acbnission  of  the  State  into  the  Union, 

7  but  as  to  wliich  no  -wi'it.  action,  mdictment,  or  proceeding 

8  shall  be  i)ending  at  the  date  of  such  admission,  shall  be 

9  subject  to  prosecution  in  the  appropriate  State  courts  or 

10  in  the  United  States  District  Court  for  the  District  of  Co- 

11  lunibia  in  like  manner,  to  the  same  extent,  and  with  like 

12  right  of  appellate  review,  as  if  the  State  had  been  admitted 

13  and  such  State  courts  had  been  established  prior  to  the 

14  acciiial  of  such  causes  of  action  or  the  commission  of  such 

15  offenses. 

16  (c)  ]\L\INTENAXCE  OF  RIGHTS  TO  AND  JURISDICTION 

1 7  0\^R  Appeals  .  — 

18  (1)   Cases  decided  prior  to  admission. — 

19  Parties  shall  have  the  same  rights  of  appeal  from 

20  and  appellate  re\'iew  of  final  decisions  of  the  United 

21  States  District  Court  for  the  District  of  Columbia  or 

22  the  District  of  Columbia  Covui:  of  Appeals  in  any 

23  case  finally  decided  prior  to  the   acbnission  of  the 

24  State    into   the   Union,   whether   or   not   an   appeal 

25  therefi-om  shall  have  been  perfected  prior  to  such  ad- 
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1  mission.  The  United  States  Court  of  Appeals  for  the 

2  District  of  Columbia  Cii'cuit  and  the  Supreme  Court 

3  of  the  United  States  shall  have  the  same  jimsdiction 

4  in  such  cases  as  b}'  law  pro\'ided  prior  to  the  admis- 

5  sion  of  the  State  into  the  Union. 

6  (2)  Cases  DEcroED  after  ADjnssiON. — Par- 

7  ties  shall  have  the  same  rights  of  appeal  fi'om  and 

8  appellate  re\iew  of  all  orders,  judgments,   and  de- 

9  crees  of  the  United  States  District  Court  for  the 

10  District  of  Columbia  and  of  the  liighest  court  of  the 

11  State,    as    successor    to    the    District    of   Columbia 

12  Coiu-t  of  Appeals,  in  anv  case  pending  at  the  time 

13  of  adjnission  of  the  State  into  the  Union,  and  the 

14  United  States  Coiut  of  Appeals  for  the  District  of 

15  Columbia   Cu-cuit   mid   the    Supreme    Court   of  the 

16  United  States  shall  have  the  same  jm'iscUction  there- 

17  in.  as  by  law  provided  in  any  case  arising  subsequent 

18  to  the  admission  of  the  State  into  the  Union. 

19  (3)  Issuance  of  subsequent  mantdates. — 

20  Any  mandate  issued  subsequent  to  the  achnission  of 

21  the    State   shall   be   to   the    United   States   District 

22  Coui-t  for  the  District  of  Columbia  or  a  court  of  the 

23  State,  as  appropriate. 


344 


21 

1  (d)  C'oxFOR]\nNG  A]\rEXD]\rENTS  Relating  to  Fed- 

2  ERAL  Coi'ETS. — Effective  upon  the  admission  of  the  State 

3  into  the  Union — 

4  (1)  section  41  of  title  28,  United  States  Code 

5  is   amended   in  the   second  cokinm  by  inserting  ", 

6  New  Cokimbia"  after  "District  of  Cokimbia":  and 

7  (2)  the  first  paragraph  of  section  88  of  title  28, 

8  United  States  Code,  is  amended  to  read  as  follows: 

9  "The  District  of  Columbia  and  the  State  of  New  Co- 

10  limibia  comprise  one  judicial  district."'. 

1 1  SEC.  124.  UNITED  STATES  NATIONAUTY. 

12  No  proA-ision  of  tliis  Act  shall  operate  to  confer  Unit- 

13  ed  States  nationality-,  to  terminate  nationality  lawfully  ac- 

14  quu-ed,  or  to  restore  nationality-  terminated  or  lost  under 

15  any  law  of  the  United  States  or  under  any  treaty  to  wliich 

16  the  United  St<ates  is  or  was  a  pai-t\-. 

17  TITLE  II— RESPONSIBILITIES 

18  AND  INTERESTS  OF  FEDERAL 

19  GOVERNMENT 

20  SEC.  201.  DESIGNATION  OF  WASHINGTON,  DC,  AS  SEAT  OF 

21  FEDERAL  GOVERNMENT. 

22  As  of  the  date  of  the  atbnission  of  the  State  into  the 

23  Union,  the  seat  of  the  Federal  Govei-mnent  shall  l)e  Wash- 

24  inoton.  DC  (as  described  m  section  112). 
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1     SEC.  202.  TREATMENT  OF  MILITARY  LANDS. 

2  ( a )  Reservation  of  Federal  Authority. — 

3  (1)    In    gen'ERAl. — Subject   to    paragi-aph    (2) 

4  and  subsection  (b)  and  not\vitlistanding  the  admis- 

5  sion  of  the   State  mto  the  Union,   authority  is  re- 

6  sen-ed  in  the  United  States  for  the  exercise  by  Con- 

7  gi'ess  of  the  power  of  exclusive  legislation  in  all  cases 

8  whatsoever  over  such  tracts  or  pai'cels  of  land  lo- 

9  cated  witliin  the  State  that,  immediately  prior  to  the 

10  acbnission  of  the  State,  ai'e  controlled  or  o\vned  by 

11  the   United   States   and   held   for   defense   or   Coast 

12  Guard  pm^ooses. 

13  (2)  LlnnTATlON  on  authority. — The  power  of 

14  exclusi^•e  legislation  described  in  paragraph  (1)  shall 

15  vest  and  remain  in  the  United  States  only  so  long 

16  as  the  paiticular  tract  or  parcel  of  land  involved  is 

17  controlled  or  o\\'ned  by  the  United  States  and  used 

18  for  defense  or  Coast  Guard  pm'poses. 

19  (b)  Authority  of  State. — 

20  ( 1 )  In  general. — The  resei'\'ation  of  authority 

21  m  the  United  States  for  the  exercise  by  the  Congress 

22  of  the  United  States  of  the  power  of  exclusive  legis- 

23  lation  over  militaiy  lands  under  subsection  (a)  shall 

24  not  operate  to  prevent  such  lands  fi'om  being  a  part 

25  of  the  State,  or  to  prevent  the  State  fi'om  exercising 

26  over  or  upon  such  lands,  concurrently  with  the  Unit- 
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1  ed  States,  any  jiu-isdiction  wliich  it  would  have  in 

2  the   cibsence   of  such   resen'ation   of  authority'  and 

3  wliich  is  consistent  -with  the  laws  hereafter  enacted 

4  by  Congress  piu'suant  to  such  resen-ation  of  author- 

5  it^^ 

6  (2)    SER-acE    OF    PROCESS. — The    State    .shall 

7  liave  the  right  to  sei-ve  ci\Tl  or  criminal  process  ^vith- 

8  in  such  tracts  or  parcels  of  land  in  wliich  the  author- 

9  itr^'  of  the  United  States  is  resen-ed  under  subsection 

10  (a)   in  suits  or  prosecutioixs   for  or  on  account  of 

11  rights  acquii^ed.  obligations  inciu'red,  or  crimes  com- 

12  mitted  A\itliin  the  State  but  outside  of  such  tracts  or 

13  pai'cels  of  land. 

14  SEC.  203.  PAYMENT  TO  STATE  IN  LIEU  OF  TAX. 

15  Li  order  to  compensate  the  State  for  unavailable  tiix 

16  revenues  and  other  effects  on  the  revenues  of  the  State 

17  resulting  fi-om  the  significant  presence  of  the  Federal  Gov- 

18  emnient  Antliin  and  neai'by  the  State,  the  United  States 

19  shall  make  a  payment  to  the  State  for  each  fiscal  year 

20  in  such  amount  and  under  such  schedule  as  Congi-ess  mav 

21  determine   (taking  into  account  the  reconmiendations  of 

22  the  Statehood  Ti-ansition  Conmiission  under  section  303). 
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1  SEC.    204.    WAIVER   OF    CLAIMS   TO   FEDERAL   LANDS   AND 

2  PROPERTY. 

3  (a)  In  General. — As  a  compact  \vith  the  United 

4  States,  the  State  and  its  people  disclaim  all  right  and  title 

5  to  any  lands  or  other  propeitA'  not  gi-anted  or  confirmed 

6  to  the  State  or  its  political  subdivisions  by  or  under  the 

7  authority  of  tliis  Act.  the  right  or  title  to  wliich  is  held 

8  by  the  United  States  or  subject  to  disposition  by  the  Unit- 

9  ed  States. 

10  (b)  Effect  on  Clabis  Against  Untted  States. — 

11  (1)    In   (4ENT:ral. — Notliing   contained   in   tliis 

12  Act  shall  recogTiize.  deny,  enlai'g-e,  impaii'.  or  other- 

13  \\-ise  affect  any  claim  against  the  United  States,  and 

14  any  such  claim  shall  be  governed  by  applicable  laws 

15  of  the  United  States. 

16  (2)  Rule  of  construction. — Xotliing;  in  tliis 

17  Act  is  intended  or  shall  be  constiiied  as  a  finding, 

18  mteipretation,  or  constmction  b}'  the  Congi-ess  that 

19  any    applicable     law    authorizes,     establishes,     rec- 

20  ogiiizes,  or  confii^ms  the  v'alidity  or  invalidity  of  any 

21  claim  referred  to  m  paragraph  (1).   and  the  deter- 

22  mination  of  the  applicability'  or  effect  of  any  law  to 

23  any  such  claim  shall  be  miaffected  by  amtliing  in 

24  tliis  Act. 
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1  SEC.  205.  PRESERVATION  OF  SCENIC  VISTAS. 

2  (a)  Scenic  Easement. — The  Secretaiy  of  the  Iiite- 

3  rior  shall  take  a  scenic  easement  in  the  space  above  all 

4  lots  \\itliin  the  State  (in  accordance  vrith  such  terms  and 

5  procedures  as  the  Secretaiy  of  the  Interior  ma}'  establisli, 

6  including  terms  and  procedui'es  relating  to  the  paA-ment 

7  of  compensation  towards  the  value  of  tlie  easement  taken), 

8  and  such  scenic  easement  shall  be  resen-ed  by  the  United 

9  States.  The  scenic  easement  is  described  as  follows: 

10  (1)  General,  rule. — Except  as  othenvise  pro- 

1 1  \'ided  in  tliis  subsection,  the  scenic  easement  shall  be 

12  in  all  space  above  a  lot  beginning  at  a  height  equal 

13  to  the  sum  of — 

14  (A)    the   ^vidth   of  the   street,    iivenue,    or 

15  liighway  in  fi-ont  of  the  lot;  and 

16  (B)  20  feet. 

17  (2)  Property'  on  cohbierclvl  street. — ^\Vith 

18  respect  to  a  lot  on  a  business  street,  avenue,  or  liigh- 

19  way,  the  scenic  easement  shall  be  in  all  space  above 

20  the  lot  beginning  at  a  height  equal  to  130  feet  above 

21  the  sidewalk  of  the  street,  avenue,  or  liighway  (or, 

22  in  the  ease  of  property  on  the  north  side  of  Penn- 

23  sylvania    Avenue    between    1st    and     loth    Streets 

24  Northwest,  begimiing  160  feet  above  the  sidewalk). 

25  (3)    Property    on    residential    street. — 

26  With  respect  to  a  lot  on  a  residential  street,  avenue, 
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1  or  liijsrhway,  the  scenic  easement  sliail  be  in  all  space 

2  above  the  lot  beginning — 

3  (A)  in  the  case  of  a  lot  on  a  street,  avenue. 

4  or  liighway  60   feet  ^vide  or  less,   at  a  height 

5  equal   to   the  -width   of  the   street,    avenue,    or 

6  liighway; 

7  (B)  m  the  case  of  a  lot  on  a  street,  avenue. 

8  or  liighway  more  than  60  feet  but  less  than  65 

9  feet  A\-ide.  at  a  height  equal  to  60  feet:  and 

10  (C)  in  the  case  of  a  lot  on  any  other  street. 

11  avenue,  or  highway,  at  a  height  equal  to  lower 

12  of— 

13  (i)  the  \vidtli  of  the  street,  avenue,  or 

14  liighway  reduced  by  10  feet,  or 

15  (ii)  90  feet. 

16  (-i)  Treatment  of  space  o\'ER  churches. — 

17  With  respect  to  any  lot  on  a  residence  street,  ave- 

18  nue.    or   liighway  upon  wliicli   a   church   is   located 

19  (other  than  a  church  whose   constin.iction  had   not 

20  been  undertaken  prior  to  June  1,  1910),  the  scenic 

21  easement  shall  be  in  all  space  above  the  lot  begin- 

22  ning  at  a  height  equal  to  95  feet  above  the  level  of 

23  the  adjacent  cm-b. 

24  (5)    Treatment   (jf   plaza   of   union   sta- 

25  TION. — ^Witli  respect  to  any  portion  of  any  lot  af- 
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1  fronting  or  abutting  the  plaza  in  front  of  Union  Sta- 

2  tion  upon  wliicli  a  building  is  located  (other  than  a 

3  building  erected  prior  to  June  1,   1910),  the  scenic 

4  easement  shall  be  in  all  space  above  the  lot  begin- 

5  ning  at  a  height  equal  to  80  feet  above  the  plaza. 

6  (b)  Effect  of  Scenic  Easement. — 

7  (1)    No   PHYSICAL    STRUCTUEES   PER^nTTED. — 

8  Except  as  pro^^ded  m  paragi'aph  (2),  no  person  may 

9  encroach  upon  any  space  in  wliich  the  United  States 

10  has   resen'ed   a   scenic   easement   pm-suant   to   sub- 

11  section  (a)  with  a  physical  stracture. 

12  (2)   PER]\nSSIBLE  ENCROACHMENT  BY  CERTAIN 

13  STRUCTURES. — Not\\-itlifjtaiiding    paragraph    (1),    a 

14  person   may   encroach  upon   a   space   in  which  the 

15  United  States  has  resen'ed  a  scenic  easement  pm-su- 

16  ant  to  .subsection  (a)  with,  any  of  the  follo^^Tng: 

17  (A)   A  physical   stractiTre   in  existence   on 

18  the  date  on  wliich  the  Secretaiy  of  the  Interior 

19  takes  the  easement. 

20  (B)  A  spu'e.  tower,  dome,  minaret,  or  pin- 

21  nacle  seniiig  as  an  arcliitectural  embellislmient. 

22  (C)   A  penthouse   over   an   elevator   shaft, 

23  ventilation  shaft,  clmimey,  smokestack,  or  fire 

24  sprinkler  tank,  but  only  if — 


351 


28 

1  (i)    the    stinicture    is    not    used    for 

2  human  occupancy;  and 

3  (ii)  the  structure  is  set  back  from  the 

4  exterior  walls  of  the  building  upon  wliich  it 

5  is  located  at  a  distance  equal  to  its  height 

6  above  the  buildmg's  roof. 

7  (D)  An  antenna. 

8  (E)  Construction  equipment. 

9  (F)  A  flagpole. 

10  (c)  Rules  for  Interpreting  Heights. — Li  deter- 

1 1  mining  the  point  at  wliich  a  scenic  easement  in  a  lot  begins 

12  for  piu-poses  of  subsection  (a),  the  folloA\-ing  iiiles  shall 

13  apply: 

14  (1)  Height  shall  be  measured  from  the  level  of 

15  the  sidewalk  opposite  the  middle  of  the  front  of  the 

16  lot. 

17  (2)    Any    height    othei'wise    determmed    under 

18  such  .subsection  to  be  not  greater  than  60  feet  may 

19  be   increased  by  the   (Ustance   between  the   liighest 

20  point  of  any  building  located  on  the  lot  and  the  por- 

21  tion  of  any  parapet  wall  or  balustrade  of  the  build- 

22  iug  that  extends  over  such  liighest  point,  but  in  no 

23  ease  may  any  height  be  increased  pursuant  to  tliis 

24  paragraph  l^y  more  than  4  feet. 
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1  (3)  If  a  lot  (including  a  comer  lot)  fronts  an 

2  intersection  of  2  or  more  streets,  avenues,  or  higli- 

3  ways,    a   height    shall   be   determined   by  using  the 

4  \\adth  of  the  A^dest  street,  avenue,  or  liighway  iii- 

5  volved. 

6  (4)  In  the  case  of  a  lot  on  a  street  less  than  90 

7  feet  ^vide  on  wliich  building  lines  have  been  estab- 

8  lished,  the  width  of  the  street  shall  be  deemed  to  be 

9  the  distance  between  the  Imes. 

10  (d)     Authority     of     State     to     Designate 

11  Streets. — Notliing  in  tliis  section  shall  be  constmed  to 

12  affect  the  authority  of  the  State  to  designate  streets,  ave- 

13  nues,  or  liighwa^'S  as  commercial  or  residential. 

14  (e)  Effecth^  Date. — The  Secretaiy  of  the  Literior 

15  shall  take  the  scenic  easement  described  in  this  section 

16  on  the  day  before  the  State  is  achnitted  into  the  Union. 

17  The   scenic   easement   shall   be   resen-ed   by  the   United 

18  States  on  the  date  on  wliich  the  State  is  admitted  into 

19  the  Union. 

20  SEC.    206.    PERMITTING    INDIVIDUALS    RESIDING    IN    NEW 

21  SEAT  OF  GOVERNMENT  TO  vote  IN  federal 

22  ELECTIONS     IN     STATE     OF     MOST    RECENT 

23  DOMICILE. 

24  (a)  Requirement  for  States  to  PER:\nT  Indrtd- 

25  UALS  TO  Vote  by  Absentee  Ballot. — 
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1  (1)  In  general. — Each  State  shall — 

2  (A)  permit  absent  Wasliington.  DC,  votei'S 

3  to  use  absentee  registration  procedures  and  to 

4  vote  by  absentee  ballot  in  general,  special,  pri- 

5  iiiaiy,  and  iiinoff  elections  for  Federal  office; 

6  and 

7  (B)  accept  and  process,  A\-ith  respect  to  any 

8  general,  special,  primary',  or  iimoff  election  for 

9  Federal   office,    any  othenvise  A'alid  voter  reg- 

10  istration  apphcation  fi'om  an  absent  Wasliing- 

11  ton,  DC,  voter,  if  the  apphcation  is  received  by 

12  the  appropriate  State  election  official  not  less 

13  than  30  daj's  before  the  election. 

14  (2)    Absent    wa^jhington,    dc,    voter   de- 

15  FINED. — In  tliis  section,  the  term  "absent  Wasliing- 

16  ton.  DC.  voter"  means,  \vith  respect  to  a  State — 

17  (A)   a  person  who  resides  in  Washington, 

18  DC,  and  is  quahfied  to  vote  in  the  State,  but 

19  onl}'  if  the  State  is  the  last  place  in  which  the 

20  person  was  domiciled  before  residing  m  Wasli- 

21  ington,  DC;  or 

22  (B)   a  pei-son  who  resides  in  Wasliington, 

23  DC,    and    (but    for    such   residence)    would   be 

24  qualified  to  vote  in  the  State,  but  only  if  the 
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1  State  is  the  last  place  in  wiiich  the  pei-son  was 

2  domiciled  before  residing  in  Wasliington,  DC. 

3  (3)  State  defined. — In  tliis  section,  the  term 

4  "State"'  means  each  of  the  several  States,  including 

5  the  State  of  New  Columbia. 

6  (b)    RECOMilENDATIONS    TO    STATES    TO    MAXC^nZE 

7  Access  to  Polls  by  Absent  Washington,  DC,  Vot- 

8  ERS. — To  afford  maximum  access  to  the  polls  by  absent 

9  Wasliington,    DC,    votei-s,    it   is    recommended   that   the 

10  States— 

11  (1)  waive  registration  requirements  for  absent 

12  Wasliington.  DC,  voters  who,  bj'  reason  of  residence 

13  in  Wasliington,  DC,  do  not  have  an  oppoi-tunitj'  to 

14  register: 

15  (2)   expedite   processing  of  balloting  materials 

16  \\-itli  respect  to  such  Lndi\'iduals;  and 

17  (3)  a.ssure  that  absentee  ballots  ai-e  mailed  to 

18  such  indi^^duals  at  the  eai'liest  oppoi-tunit^'. 

19  (c)    Enforcement. — The    Attorney    General    may 

20  bring  a  ci\'il  action  in  appropriate  district  court  for  such 

21  declaratoiy  or  injunctive  relief  as  niaj'  be  necessaiy  to 

22  cany  out  tliis  section. 

23  (d)  Effect  on  Certain  Other  Laws. — The  exer- 

24  cise  of  anj-  right  under  tliis  section  shall  not  affect,  for 
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1  purposes  of  any  Federal,  State,  or  local  tax,  the  residence 

2  or  domicile  of  a  person  exercising  such  right. 

3  (e)  Effectr^  Date. — Tliis  section  shall  take  effect 

4  upon  the  date  of  the  admission  of  the   State   into  the 

5  Union,  and  shall  apply  Avith  respect  to  elections  for  Fed- 

6  eral  office  taking  place  on  or  after  such  date. 

7  SEC.  207.  REPEAL  OF  LAW  PROVIDING  FOR  PARTICIPATION 

8  OF  DISTRICT  OF  COLUMBIA  IN  ELECTION  OF 

9  PRESIDENT  AND  VICE-PRESIDENT. 

10  (a)  In  General. — Title  3,  United  States  Code,  is 

1 1  amended  by  striking  section  2 1 . 

12  (b)   Effectr^e  Date. — The   amendment  made  by 

13  subsection  (a)  shall  take  effect  upon  the  date  of  the  adniis- 

14  sion  of  the  State  into  the  Union,  and  shall  apply  to  any 

15  election  of  the  President  and  Vice-President  of  the  United 

16  States  taking  place  on  or  after  such  date. 

17  SEC.        208.       EXPEDITED        CONSIDERATION        OF       CON- 

18  STTTUTIONAL  AMENDMENT. 

19  (a)  Exercise  of  RuLEi\L\iaNG  Authority. — Tliis 

20  section  is  enacted  by  Congress — 

21  (1)  as  an  exercise  of  the  i-ulemaking  power  of 

22  the   Senate   and  the  House   of  Representatives,   re- 

23  spectively,  and  as  such  these  pro\'isions  are  deemed 

24  a  part  of  the  nile  of  each  House,  respectively,  but 

25  apphcable  only  \vith  respect  to  the  procedui'e  to  be 
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1  followed  in  that  House  in  the  case  of  a  joint  resolu- 

2  tion  described  in  subsection  (b),  and  they  supersede 

3  other  rules  only  to  the  extent  tliat  they  are  ineonsist- 

4  ent  there^vith;  and 

5  (2)  \vith  full  recognition  of  the   constitutional 

6  right  of  either  House  to  change  the  laile  (so  far  as 

7  relating  to  the  procedure  of  that  House)  at  einy  time, 

8  in  the  same  manner  and  to  the  same  extent  as  in 

9  the  case  of  any  other  nile  of  that  House. 

10  (b)   Expedited   Consideration  op   Repeal   of 

11  23rd  A:^iendment. — 

12  (1)   Motion  made  in  order. — ^At  any  time 

13  after  the  date  of  the  enactment  of  tliis  Act,  it  shall 

14  be  in  order  in  either  the  House  of  Representatives 

15  or  the  Senate  to  offer  a  motion  to  proceed  to  the 

16  consideration    of    a   joint    resolution    proposing    an 

17  amendment  to  the  Constitution  of  the  United  States 

18  repealing  the  23rd  article  of  amendment  to  the  Con- 

19  stitution. 

20  (2)  Procedures  relating  to  motion. — ^\Vith 

21  respect  to  the  motion  described  in  pai-agi-aph  (1), 

22  the  following  rales  shall  apply: 

23  (A)  The  motion  is  liiglily  pri\'ileged  and  is 

24  not  debatable. 
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1  (B)  All  amendment  to  the  motion  is  not  in 

2  order,  and  it  is  not  in  order  to  move  to  recon- 

3  sider  the  vote  by  wiiicli  the  motion  is  agreed  to 

4  or  disagreed  to. 

5  (C)  A  motion  to  postpone  shall  be  decided 

6  without  debate. 

7  TITLE  III— GENERAL 

8  PROVISIONS 

9     SEC.  301.  GENERAL  DEFINITIONS. 

10  In  tliis  Act,  the  following  definitions  shall  apph': 

11  (1)  The  term  "Commission"  means  the  State- 

12  hood  Transition  Commission  established  under  sec- 

13  tion  303. 

14  (2)  The  term  "Council"  means  the  Council  of 

15  the  District  of  Colimibia. 

16  (3)  The  term  "Governor"  means  the  Governor 

17  of  the  State  of  New  Columbia. 

18  (4)  The  term  "Mayor"  means  the  Maj'or  of  the 

19  District  of  Columbia. 

20  (5)  The  term  "State  Constitution"  means  the 

21  proposed  constitution  of  the  proposed  State  of  New 

22  Columbia,  as  adopted  by  the  Council  of  the  District 

23  of  Columbia  in  the  Constitution  for  the  State  of  New 

24  Columbia  Approval  Act  of  1987  (D.C.  Law  7-8). 
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1  (6)  The  term  "State"  means  the  State  of  New 

2  Columbia. 

3  SEC.  302.  CERTIFICATION  OF  ENACTMENT  BY  PRESIDENT. 

4  Not  more  than  60  claj's  after  the  date  of  enactment 

5  of  tliis  Act,  the  President  shall  certify  such  enactment  to 

6  the  Mayor  of  the  District  of  Columbia. 

7  SEC.  303.  STATEHOOD  TRANSITION  COMMISSION. 

8  (a)  Establishment. — There  is  hereby  established  a 

9  Statehood  Transition  Conmiission. 

10  (b)  CoiMPOSITION. — The  Coimnission  shall  be  com- 

1 1  posed  of  tlni'teen  members  appomted  as  follows: 

12  (1)3  members  appointed  by  the  President. 

13  (2)2  members  appointed  by  the  Speaker  of  the 

14  House. 

15  (3)   2   members  appointed  by  the  President  of 

16  the  Senate. 

17  (4)  3  members  appomted  by  the  iMaA'or  of  the 

18  District  of  Columbia. 

19  (5)  3  members  appointed  by  the  Council  of  the 

20  District  of  Columbia. 

21  (c)  Duties. — 

22  (1)  In  GENERAL. — The  Coimnission  shall  ad^'ise 

23  the  President,  the  Congress,  the  Mayor  (or,  upon  the 

24  admission   of  the   State   mto   the   Union,    the   Gov- 

25  ernor),  and  the  Council  (or,  upon  the  admission  of 
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1  the  State  iiito  the  Union,  the  House  of  Delegates  for 

2  the   State  of  NeAv  Columbia)   conceiTiing  necessaiy 

3  procediu'es  to  effect  an  orderly  transition  to  state- 

4  hood  for  the  District  of  Columbia  and  other  matters 

5  relating  to   the   assumption   of  the  propeii^'',   func- 

6  tions,  and  acti^-ities  of  the  District  of  Columbia  by 

7  the  State  during  the  first  2  yeai's  of  the  State's  ex- 

8  istence. 

9  (2)  Reco^biendations  regarding  applica- 

10  beliti'  of  laws  to  new  seat  of  go^'erniment. — 

11  In  cai'rj-ing  out  its  duties  under  pai'agi'aph  (1),  the 

12  Commission  shall   analyze   the   laws   of  the   United 

13  States  that  will  apph'  to  Wasliington,  DC,  upon  the 

14  admission  of  the   State  into   the   Union,   and  shall 

15  make     recommendations     to     Congress     regarding 

16  whether  any  of  these  laws  should  continue  to  apply 

17  to    Wasliington,    DC,    after    the    admission    of   the 

18  State. 

19  (3)     REC01VDIENT)ATI0NS     regarding     ANNUAL 

20  PAYiVlENT  IN  LIEU  OF  TAX. — In  adchtion  to  any  of 

21  its  other  duties  imder  pai-agraph  (1),  not  later  than 

22  1  \'ear  after  the  date  of  the  enactment  of  tliis  Act, 

23  the    Commission   shall   develop    and   recommend   to 

24  Congi-ess  a  methodology  for  determining  the  amount 

25  of  and  schedule  for  the  annual  pajinent  to  the  State 
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1  requii-ed   under   section   203,    and   shall   base   such 

2  methodology'  upon  the  methodologies  used  to  deter- 

3  mine  the  amount  of  other  pajnnents  in  lieu  of  taxes 

4  made  by  the  United  States  to  States  aiid  units  of 

5  local  government  as  compensation  for  the  presence 

6  of  Federal  property  wliich  may  not  be  taxed  by  such 

7  States  and  units  of  local  government. 

8  (d)  Reports. — The  Commission  shall  submit  such 

9  reports  as  the  Commission  considers  appropriate  or  as 

10  may  be  requested. 

11  (e)  TERanNATlON. — The  Commission  shall  cease  to 

12  exist  2  }'eai's  after  the  date  of  the  admission  of  the  State 

1 3  into  the  Union. 
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The  Chairman.  Over  the  years,  an  exhaustive  record  has  been 
estabhshed  in  this  committee  supporting  the  admission  of  New  Co- 
lumbia as  the  51st  State  of  the  Union.  Constitutional,  legal,  finan- 
cial, and  practical  concerns  have  been  raised,  and  hopefully  the  dif- 
ficult questions  in  the  legislation  will  be  answered. 

My  support  for  statehood  remains.  The  residents  of  the  District 
of  Columbia,  I  think,  are  entitled  to  the  same  standards  of  citizen- 
ship that  all  citizens  of  the  United  States  enjoy. 

The  bill  before  us  this  afternoon  was  referred  from  subcommittee, 
and  I  commend  my  colleague,  the  Chair  of  the  Judiciary  and  Edu- 
cation Subcommittee,  Eleanor  Holmes  Norton,  for  her  hard  work 
and  the  work  of  her  staff  in  further  perfecting  the  bill. 

I  would  also  like  to  commend  the  cooperation  of  the  ranking 
member,  Mr.  Bliley,  for  his  observations  and  contributions  to  this 
bill.  While  we  are  in  some  disagreement  over  some  issues,  I  appre- 
ciate his  cooperation  for  helping  us  move  this  through  toward  even- 
tual consideration  on  floor. 

Are  there  other  members  who  desire  to  make  an  opening  state- 
ment? 

Mr.  Bliley. 

STATEMENT  OF  REPRESENTATIVE  THOMAS  J.  BLRJEY,  JR. 

Mr.  Bliley,  Thank  you,  Mr.  Chairman. 

Ten  years  ago  this  past  September,  the  first  form  of  H.R.  51  was 
introduced.  Since  that  time,  Republicans  who  have  served  on  this 
committee  have  opposed  the  admission  of  the  proposed  new  State 
because  of  the  inherent  constitutional  problems  which  have  been 
reiterated  by  the  Justice  Department  under  Republican  and  Demo- 
crat administrations  alike. 

But  Republicans  have  also  offered  a  number  of  amendments  over 
the  years  to  correct  some  of  what  we  have  seen  as  flaws  in  the  leg- 
islation. These  flaws  indicated  to  us  that  in  some  respects  the  ma- 
jority was  not  taking  statehood  as  seriously  as  we  were.  The  flaws 
indicated  to  us  that  proponents  focused  only  on  the  goal  of  state- 
hood and  refused  to  see  that  the  creation  of  a  State  from  the  Na- 
tion's Capital  requires  the  examination  of  hundreds,  if  not  thou- 
sands, of  details. 

We  have  tried  to  be  open,  honest  and  thorough  in  asking  the 
question;  What  does  statehood  really  mean  not  only  for  the  Ajmeri- 
cans  who  live  here  but  for  all  Americans  who  are  truly  citizens  of 
this  great  Federal  city  also? 

I  suggest  that  our  work  is  not  finished  because  we  still  do  not 
really  know  the  answer  to  that  question.  Statehood  cannot  be  the 
paradox  advocates  insist  that  it  is.  It  cannot  change  everything  and 
yet  change  nothing. 

Just  last  week,  the  President  responded  to  the  Mayor's  request 
for  authority  over  the  District  of  Columbia  National  Guard.  He  in- 
formed the  Mayor,  and  appropriately  so  in  my  opinion,  that  he 
could  not  delegate  that  authority. 

What  is  so  ironic  and  so  illustrative  of  my  point  is  that  the  Presi- 
dent wrote,  "Consistent  with  my  support  for  statehood  for  the  Dis- 
trict of  Columbia,  I  support  the  prompt  enactment  of  a  statutory 
change." 
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With  all  due  respect,  such  a  statutory  change  is  not  consistent 
with  statehood.  There  is  no  need  for  such  legislation  if  statehood 
is  granted.  New  Columbia  will  presumably  create  its  own  National 
Guard  and  the  President  will  still  be  commander-in-chief  of  the 
District  of  Columbia  National  Guard,  and  he  still  will  not  be  able 
to  delegate  that  authority  to  a  local  official, 

I  applaud  the  Delegate  from  the  District  who  has  changed  course 
from  earlier  statehood  advocates.  To  her  credit,  she  has  acknowl- 
edged that  there  are  problems  within  the  bill  and  has  sought  to 
correct  at  least  a  few  of  them.  With  all  due  respect,  even  with  to- 
days markup,  our  work  is  not  completed  and  many  of  those  prob- 
lems will  remain  when  we  debate  this  legislation  on  the  floor  short- 
ly- 

I  thank  you,  Mr.  Chairman.  Thank  you  for  the  time  and  thank 
you  for  your  kind  remarks. 

The  Chairman.  Are  there  others  seeking  recognition? 

Ms.  Norton. 

STATEMENT  OF  DELEGATE  ELEANOR  HOLMES  NORTON 

Ms.  Norton.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  may  I  extend  my  thanks  to  you  for  your  work  on 
behalf  of  the  District  since  becoming  Chair  of  this  committee  and 
for  holding  this  markup  today  so  that  we  may  conclude  our  work 
on  the  New  Columbia  Admission  Act  and,  if  we  are  successful,  re- 
port the  bill  out  of  committee. 

I  note  the  presence  of  two  statehood  representatives;  statehood 
Representative  Charles  Moreland  and  statehood  Senator  Florence 
Pendleton,  and  we  are  pleased  to  welcome  them  as  well  as  other 
DC  residents  to  this  hearing  this  afternoon. 

As  you  know,  Mr.  Chairman,  Members  of  Congress  and  residents 
of  the  District  have  been  working  for  many  years  to  achieve  state- 
hood for  the  District  of  Columbia.  This  year,  nowever,  we  have  seen 
an  unprecedented  synthesis  of  new  intellectual  energy,  extraor- 
dinary lobbying  efforts,  and  remarkable  activism  in  the  tradition  of 
Gandhi  and  King  by  local  residents  and  officials. 

The  Leadership  Conference  on  Civil  Rights,  consisting  of  200  of 
the  country's  most  respected  organizations,  unions,  churches  and 
synagogues,  has  designated  DC  Statehood  its  first  priority  civil 
rights  legislation  for  the  103d  Congress. 

In  preparing  for  today's  markup,  I  studied  the  history  of  the 
most  recent  States  to  enter  the  Union;  Alaska  and  Hawaii.  The  ex- 
traordinary effort  over  many  years  that  was  necessary  to  overcome 
the  opposition  to  States  we  now  proudly  take  for  granted  should 
hearten  DC  Statehood  advocates.  Today,  this  committee  is  doing 
exactly  what  the  House  Interior  an  Insular  Affairs  Committee  did 
for  years  in  reporting  out  bills  until  the  majority  of  the  House  fi- 
nally recognized  that  our  country  would  be  strengthened  by  the  ad- 
dition of  two  new  States. 

There  are  a  remarkable  similarity  between  the  arguments  peren- 
nially used  agEiinst  statehood  for  Alaska  and  Hawaii  and  those  ha- 
bitually used  against  DC  Statehood.  Alaska  and  Hawaii  were  off- 
shore territories  that  simply  did  not  look  like  the  other  States  nor 
the  other  Americans  who  preceded  them.  The  country  finally  real- 
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ized  that  you  don't  have  to  look  Uke  a  State  to  be  entitled  to  be 
a  State. 

What  is  distinctive  about  the  quest  for  statehood  for  the  District 
of  Columbia,  however,  is  that  the  Capital  has  stronger  equitable 
claims  for  statehood  than  any  State  that  has  entered  the  Union  in 
our  history. 

No  territory  paid  taxes  to  the  Federal  Government  before  accept- 
ance into  the  Union,  much  less  the  rates  that  District  residents 
pay;  third  highest  per  capita  in  the  country.  No  territory  was  treat- 
ed like  a  State  when  it  came  to  each  and  every  burden  of  citizen- 
ship but  like  a  colony  when  it  came  to  the  rights  of  citizenship.  To- 
da5^s  markup  must  be  the  beginning  of  the  end  of  this  intolerable 
contradiction. 

When  the  Subcommittee  on  Judiciary  and  Education  considered 
H.R.  51  in  July  and  August  of  this  year,  we  addressed  some  of  the 
previously  unanswered  concerns  that  had  been  raised  over  the 
years  about  the  bill.  This  year,  we  consulted  with  some  of  the  city's 
finest  lawyers  and  economists.  We  have  worked  veiy  hard  to  assure 
that  no  room  is  left  for  the  usual  technical  or  constitutional  impedi- 
ments to  enactment.  What  remains  for  the  opposition,  my  friends 
and  colleagues,  is  what  statehood  in  the  Union  has  always  come 
down  to,  political  and  partisan  opposition. 

Mr.  Chairman,  I  would  like  to  summarize  the  major  amendments 
that  were  adopted  at  our  subcommittee. 

First,  our  subcommittee  adopted  an  amendment  abolishing  the 
annual  Federal  payment  to  the  new  State  and  authorized  instead 
a  payment  in  Heu  of  taxes  or  a  PILOT.  New  Columbia's  PILOT 
would  be  only  one  of  thousands  that  historically  have  been  granted 
to  compensate  jurisdictions  for  unavailable  tax  revenues  and  other 
fiscal  burden  resulting  from  a  significant  Federal  presence. 

Second,  the  subcommittee  adopted  an  amendment  directing  the 
Secretary  of  the  Interior  to  take  a  scenic  aerial  easement  as  a  prop- 
erty right  of  the  United  States  prior  to  the  admission  of  the  State. 
Our  purpose  is  to  protect  the  historic  skyline  that  District  residents 
treasure  even  more  than  visitors  without  violating  the  equal  foot- 
ing doctrine  of  the  Constitution  that  would  not  allow  a  Federal 
height  limitation  on  a  sovereign  State. 

Third,  the  subcommittee  approved  an  amendment  to  repeal  the 
statute  establishing  electors  for  the  District  of  Columbia  under  the 
23d  amendment,  to  begin  authorizing  a  process  to  repeal  the  23d 
amendment  itself,  and  to  provide  for  absentee  voting  rights  for 
residents  of  the  Federal  enclave  in  their  State  of  last  domicile. 

Concededly,  this  amendment  adopted  by  the  subcommittee  is  no 
more  necessary  now  than  it  has  been  necessary  in  the  past  to  re- 
move anachronisms  that  became  moot  but  remain  until  this  day  in 
the  Constitution.  However,  I  wanted  to  clear  H.R.  51  of  even  the 
scintilla  of  constitutional  doubt  and  of  a  favored  red  herring  of  op- 
ponents of  DC  Statehood. 

Finally,  the  subcommittee  adopted  an  amendment  designating 
Washington,  DC,  as  the  name  of  the  seat  of  government,  sometimes 
referred  to  as  the  Federal  enclave  or  the  National  Capital  Service 
Area. 
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For  purposes  of  clarity,  I  will  offer  a  refining  amendment  today 
to  call  this  area  the  District  of  Columbia  as  well  as  Washington, 
DC. 

These  name  changes  may  appear  to  be  technical  amendments. 
They  are  something  more.  It  is  important  to  our  country  and  per- 
sonally to  me  that  we  not  lose  the  nistoric  identity  of  the  territory 
most  people  associate  with  the  Nation's  Capital.  That  territory,  Mr. 
Chairman,  has  almost  nothing  to  do  with  the  eight  neighborhood 
wards  but  everything  to  do  with  the  Federal  monumental  area. 
Visitors  and  tourists  will  continue  to  come  to  Washington,  DC,  the 
only  part  of  the  present  city  most  associate  with  the  Capital  of  our 
country. 

Today  I  will  be  offering  several  amendments  that  will  bring  to 
closure  some  outstainding  issues.  These  are  amendments  to  clarify 
the  property  interest  of  the  new  State,  to  conform  certain  provi- 
sions of  the  bill  to  the  State  constitution  of  1987,  to  address  the 
issue  of  Lorton  Prison,  to  ratify  the  State  constitution,  to  provide 
for  a  technical  survey  of  the  boundaries  of  the  new  State,  and  to 
designate  the  name  of  the  new  seat  of  government. 

Again,  Mr.  Chairman,  I  am  very  pleased  that  this  day  has  ar- 
rived. I  thank  the  chairman  for  his  consideration  throughout  the 
process  by  which  H.R.  51  has  made  its  way  to  today's  full  commit- 
tee markup. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Ms.  Norton  follows:] 
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Mr.  Chairman,  may  I  extend  my  thanks  to  you  for  your  work  on  behalf  of  the  District 
since  becoming  chair  of  this  Committee  and  for  holding  this  mark-up  today  so  that  we  may 
conclude  our  work  on  the  New  Columbia  Admission  Act  and,  if  we  are  successful,  report  the 
bill  out  of  Committee. 

As  you  know,  Members  of  Congress  and  residents  of  the  District  have  worked  for  many 
years  to  achieve  statehood  for  the  District  of  Columbia.  This  year,  however,  we  have  seen  an 
unprecedented  synthesis  of  new  intellectual  energy,  extraordinary  lobbying  efforts,  and 
remarkable  activism  in  the  tradition  of  Gandhi  and  King  by  local  residents  and  officials.  The 
Leadership  Conference  on  Civil  Rights,  consisting  of  200  of  the  country's  most  respected 
organizations,  unions,  churches  and  synagogues,  has  designated  D.C.  Statehood  its  first  priority 
civil  rights  legislation  for  the  103rd  Congress. 

In  preparing  for  today's  mark-up,  I  studied  the  history  of  the  most  recent  states  to  enter 
the  Union,  Alaska  and  Hawaii.  The  extraordinary  effort  over  many  years  that  was  necessary 
to  overcome  the  opposition  to  states  we  now  proudly  take  for  granted  should  hearten  D.C. 
Statehood  advocates.  Today  this  Committee  is  doing  exactly  what  the  House  Interior  and  Insular 
Affairs  Committee  did  for  years  in  reporting  out  bills  until  the  majority  of  the  House  finally 
recognized  that  our  country  would  be  strengthened  by  the  addition  of  two  new  states.  There  is 
a  remarkable  similarity  between  the  arguments  perennially  used  against  statehood  for  Alaska  and 
Hawaii  and  those  habitually  used  against  D.C.  Statehood.  Alaska  and  Hawaii  were  off-shore 
territories  that  simply  did  not  look  like  the  other  states  nor  the  other  Americans  who  preceded 
them.  The  country  finally  realized  that  you  don't  have  to  look  like  a  state  to  be  entitled  to  be 
a  state. 

What  is  distinctive  about  the  quest  for  statehood  by  the  District  is  that  the  Capitol  has 
stronger  equitable  claims  for  statehood  than  any  state  that  has  entered  the  Union  in  our  history. 
No  territory  paid  taxes  to  the  federal  government  before  acceptance  into  the  Union,  much  less 
the  rates  that  District  residents  pay  -  third  highest  per  capita  in  the  country.   No  territory  was 
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treated  like  a  state  when  it  came  to  each  and  every  burden  of  citizenship,  but  like  a  colony  when 
it  came  to  the  rights  of  citizenship.  Today's  mark-up  must  be  the  beginning  of  the  end  of  this 
intolerable  contradiction. 

When  the  Subcommittee  on  Judiciary  and  Education  considered  H.R.  51  in  July  and 
August  of  this  year,  we  addressed  some  of  the  previously  unanswered  concerns  that  had  been 
raised  over  the  years  about  the  bill.  This  year  we  consulted  with  some  of  the  city's  finest 
lawyers  and  economists.  We  have  worked  very  hard  to  assure  that  no  room  is  left  for  the  usual 
technical  or  constitutional  impediments  to  enactment.  What  remains  for  the  opposition,  my 
friends  and  colleagues,  is  what  statehood  in  the  Union  has  always  come  down  to  ~  political  and 
partisan  opposition. 

Mr.  Chairman,  I  would  like  to  summarize  the  major  amendments  that  were  adopted  at 
Subcommittee.  First,  our  Subcommittee  adopted  an  amendment  abolishing  the  annual  federal 
payment  to  the  new  state  and  authorizing  instead  a  payment-in-lieu  of  taxes  or  a  PILOT.  New 
Columbia's  PILOT  would  be  only  one  of  thousands  that  historically  have  been  granted  to 
compensate  jurisdictions  for  unavailable  tax  revenues  and  other  fiscal  burdens  resulting  from  a 
significant  federal  presence. 

Second,  the  Subcommittee  adopted  an  amendment  directing  the  Secretary  of  the  Interior 
to  take  a  scenic  aerial  easement  as  a  property  right  of  the  United  States  prior  to  the  admission 
of  the  State.  Our  purpose  is  to  protect  the  historic  skyline  that  District  residents  treasure  even 
more  than  visitors,  without  violating  the  equal  footing  doctrine  of  the  Constitution  that  would 
not  allow  a  federal  height  limitation  on  a  sovereign  state. 

Third,  the  Subcommittee  approved  an  amendment  to  repeal  the  statute  establishing 
electors  for  the  District  of  Columbia  under  the  23rd  Amendment,  to  begin  authorizing  a  process 
to  repeal  the  23rd  Amendment  itself,  and  to  provide  for  absentee  voting  rights  for  residents  of 
the  federal  enclave  in  their  state  of  last  domicile.  Concededly,  this  amendment,  adopted  by  the 
Subcommittee,  is  no  more  necessary  now  than  it  has  been  necessary  in  the  past  to  remove 
anachronisms  that  become  moot  but  remain  until  this  day  in  the  Constitution.  However,  I 
wanted  to  clear  H.R.  51  of  even  a  scintilla  of  constitutional  doubt  and  of  a  favorite  red  herring 
of  opponents  of  D.C.  Statehood. 

Finally,  the  Subcommittee  adopted  an  amendment  designating  "Washington,  D.C."  as 
the  name  of  the  seat  of  government,  sometimes  referred  to  as  the  federal  enclave  or  the  National 
Capital  Service  Area.  For  purposes  of  clarity,  I  will  offer  a  refining  amendment  today  to  call 
this  area  the  "District  of  Columbia"  as  well  as  "Washington,  D.C."  These  name  changes  may 
appear  to  be  technical  amendments.  They  are  something  more.  It  is  important  to  our  country 
and  personally  to  me  that  we  not  lose  the  historic  identity  of  the  territory  most  people  associate 
with  the  Nation's  Capital.  That  territory,  Mr.  Chairman,  has  almost  nothing  to  do  with  eight 
neighborhood  wards,  but  everything  to  do  with  the  federal  monumental  area.  Visitors  and 
tourists  will  continue  to  come  to  Washington,  D.C,  the  only  part  of  the  present  city  most 
associate  with  the  capital  of  our  country. 
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Today,  I  will  be  offering  several  amendments  that  will  bring  to  closure  some  outstanding 
issues.  These  are  amendments  to  clarify  the  property  interest  of  the  new  state;  to  conform 
certain  provisions  of  the  bill  to  the  state  constitution  of  1987;  to  address  the  issue  of  Lorton 
Prison;  to  ratify  the  state  constitution;  to  provide  for  a  technical  survey  of  the  boundaries  of  the 
new  state;  and  to  designate  the  name  of  the  new  seat  of  government. 

Again,  Mr.  Chairman,  I  am  very  pleased  that  this  day  has  arrived.  I  thank  the  Chainnan 
for  his  consideration  throughout  the  process  by  which  H.R.  SI  has  made  its  way  to  today's  full 
Committee  mark-up. 
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The  Chairman.  Thank  you. 

Are  there  other  members  who  wish  to  make  a  statement? 

The  gentleman  from  California. 

STATEMENT  OF  REPRESENTATIVE  DANA  ROHRABACHER 

Mr.  ROHRABACHER.  Thank  you,  Mr.  Chairman. 

I  am  pleased  that  we  are  finally  here  getting  the  statehood  bill 
to  the  floor.  As  I  said  at  the  subcommittee  markup,  we  need  a  vote 
on  this  as  soon  as  possible  so  the  statehood  issue  can  be  dealt  with 
one  way  or  the  other  and  then  we  can  go  on  to  a  real  solution.  I 
happen  to  believe  that  statehood  will  not  succeed  on  the  floor  and 
the  real  solution  is  retrocession  to  some  of  the  problems,  especially 
the  civil  liberties  issues,  that  have  been  raised. 

I  must  state  for  the  record,  however,  my  disappointment  that 
there  were  no  full  committee  hearings  on  H.R.  51  during  the  3 
months  between  the  subcommittee  approval  and  now.  I  agreed  to 
a  procedure  at  subcommittee  to  consider  only  a  limited  number  of 
technical  issues  on  the  understanding  that  there  would  be  at  least 
one  hearing  at  full  committee  level.  If  I  had  known  there  would  be 
no  committee  hearings,  I  would  never  have  lefl:  the  broader  issues 
involving  statehood  to  go  unaddressed  at  the  subcommittee  level. 

Normally  I  v/ould  have  thought  the  city  officials  would  have  in- 
sisted on  their  right  to  present  their  case  for  statehood  before  this 
committee  of  Congress.  However,  I  can  understand  why  they  might 
be  hesitant  to  appear  before  the  committee  in  this  particular  year. 

For  example,  if  we  had  city  officials  here  before  us,  I  would  ask 
Chairman  Clarke  to  detail  the  revenue  and  expense  gains  and 
losses  that  he  would  expect  as  a  result  of  statehood.  I  doubt  if  he 
would  have  been  able  to  present  a  realistic  scenario  that  avoids 
bankruptcy  for  the  new  State  within  a  year  of  its  admission. 

If  we  had  Mayor  Kelly  before  us,  I  would  ask  her  what  was  so 
unjust  about  the  law  that  she  was  arrested  for  violating  when  she 
was  blockading  the  street  in  front  of  this  building  and  how  long  she 
would  have  stayed  there  if  the  Capitol  Police  would  have  declined 
to  arrest  her.  I  also  would  have  asked  her  whether  or  not  she 
planned  other  violations  of  the  law  when  Congress  fails  to  yield  to 
her  will  about  statehood  in  the  future.  I  think  she  would  have  had 
trouble  explaining  herself  on  these  matters,  Mr.  Chairman. 

The  amendments  added  to  this  bill  by  the  subcommittee  did  little 
to  repair  a  bill  which  is  deeply  flawed  even  from  a  pro  statehood 
perspective.  We  apparently  will  do  a  little  better  today,  although 
many  of  the  serious  problems  still  remain.  But  as  far  as  I  am  con- 
cerned, we  should  go  forward  with  this  markup  and  I  look  forward 
to  facing  this  bill's  proponents  on  the  floor  of  the  House  in  the  next 
few  weeks. 

Thank  you  very  much,  Mr.  Chairman. 

The  Chairman.  Are  there  other  members? 

The  gentleman  from  Georgia. 

STATEMENT  OF  REPRESENTATIVE  JOHN  LEWIS 

Mr.  Lewis.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Chairman,  I  am  pleased  to  see  this  committee  working  to 

f)rovide  representation  for  all  of  our  citizens,  American  citizens  who 
ive  in  the  District  of  Columbia. 
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I  am  confident  that  today  this  committee  will  act  to  allow  the 
citizens  of  the  District  of  Columbia  to  participate  in  the  democratic 
process.  This  committee  will  provide  self-determination  for  all 
Americans.  We  will  Eiffirm  the  fundamental  democratic  principle 
that  each  person  has  a  voice  to  vote. 

Many  of  us  have  stood  on  the  floor  of  the  House  to  speak  in  sup- 
port of  these  principles  in  Russia,  Haiti,  China,  Somalia,  North 
Korea,  and  Cuba.  We  have  cast  dozens  of  votes  and  spent  hun- 
dreds, thousands,  and  billions  of  dollars  to  support  democracy  in 
other  countries.  It  is  time  to  support  democracy  here  at  home. 

In  the  United  States  of  America,  the  Capital  of  the  Free  World, 
within  a  mile  of  this  very  room,  people  are  not  allowed,  citizens  of 
America,  are  not  allowed  to  participate  in  our  democracy.  Their 
voice  does  not  count. 

For  years  we  have  debated  whether  to  let  the  people  of  the  Dis- 
trict of  Columbia  vote  without  lettine  them  vote,  and  for  years  we 
have  denied  democracy.  While  we,  the  leaders  of  the  Free  World, 
debate  and  argue,  we  are  denying  democracy  to  our  own  people. 

What  is  democracy?  It  is  when  the  people  rule.  When  you  do  not 
let  people  rule,  you  deny  democracv. 

More  than  30  years  ago,  I  stood  at  the  steps  of  the  Lincoln  Me- 
morial and  said,  "One  man,  one  vote  is  the  African  cry."  It  is  ours, 
too.  It  must  be  ours.  That  cry  is  not  a  living  reality  in  the  District 
of  Columbia,  and  we  must  not  rest  until  it  becomes  a  living  reality. 

That  is  why,  Mr.  Chairman  and  members  of  this  committee,  I 
support  H.R.  51.  H.R.  51  will  let  the  people  rule.  H.R.  51  will  en- 
sure that  all  American  citizens  can  participate  in  our  democracy. 
So  I  urge  all  members  of  this  committee  to  support  democracy,  to 
support  H.R.  51. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you. 

Are  there  other  members  who  would  like  to  be  heard? 

Mr.  Ballenger. 

STATEMENT  OF  REPRESENTATIVE  CASS  BALX£NGER 

Mr.  Ballenger.  Mr.  Chairman,  I  have  a  complete  statement  I 
would  like  to  submit  for  the  record.  But  I  would  like  to  read  one 
paragraph  of  the  statement  if  I  may. 

The  Chairman.  Without  objection,  the  gentleman's  complete 
statement  will  appear  in  the  record  in  its  entirety,  and  he  is  recog- 
nized to  summarize  it  at  his  convenience. 

Mr.  Ballenger.  Thank  you,  Mr.  Chairman. 

As  I  understand  it,  there  have  generally  been  three  requirements 
that  Congress  has  considered  in  evaluating  statehood  admission  in- 
cluding, number  one,  the  residents  support  a  democratic  govern- 
ment; number  two,  a  majority  of  the  residents  support  statehood; 
and,  number  three,  economic  viability  for  the  new  State. 

It  is  this  third  requirement  that  concerns  me  the  most.  The  Dis- 
trict always  seems  to  be  cash  broke  and  turning  to  Congress  to 
make  up  the  short  shortfall.  The  population  is  declining  while  the 
local  tax  burden  and  the  cost  of  the  District  government  continues 
to  rise. 

The  District  year  after  year  attempts  to  shift  more  of  its  cost  of 
local  government  programs  to  the  Federal  Government.   At  the 
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same  time,  the  District  receives  funds  greater  than  any  State  and 
enjoys  almost  $5  in  Federal  funds  for  every  dollar  paid  in  Federal 
taxes.  Can  the  District  shoulder  the  cost  of  State  government? 

I  will  submit  the  rest  of  my  statement  for  the  record. 

[The  prepared  statement  of  Mr.  Ballenger  follows:] 
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STATEMENT  FOR  FULL  COMMITTEE  MARK-UP  ON  D.C.  STATEHOOD 
Thank  you,  Mr.  Chairman. 

As  I  thumbed  through  the  latest  draft  of  H.R.  51,  legislation  admitting 
the  District  of  Columbia  as  our  51st  state,  it  seems  to  me  that  some 
additional  work  needs  to  be  done.   Many  of  the  substantial  constitutional, 
practical  and  economic  questions  that  must  be  resolved  if  the  District  is  to 
become  a  state  have  not  been  addressed.   Some  of  the  questions  that  I  have 
include : 

1.  CONSTITUTIONAL  QUESTIONS.   Many  constitutional  questions  still 
remain  about  the  23rd  Amendment.   Even  though  the  Rep.  Norton's  amendment  was 
adopted  at  Subcommittee,  as  she  may  recall,  we  heard  conflicting  testimony  on 
whether  the  constitutional  provisions  granting  Congress  the  power  to  implement 
the  23rd  Amendment  also  includes  a  grant  of  power  to  suspend  the  operation  of 
that  amendment.   So,  how  do  we  resolve  the  Constitutional  questions? 

2.  TRADITIONAL  STATEHOOD  REQUIREMENTS.   As  I  understand  it,  there  have 
generally  been  three  requirements  that  Congress  has  considered  in  evaluating 
statehood  admission  including:   l)the  residents  support  a  democratic 
government,  2)a  majority  of  the  residents  support  statehood,  and  3)economic 
viability  for  the  new  state.   It  is  the  third  requirement  that  concerns  me  the 
most.   The  District  always  seems  to  be  cash-broke  and  turning  to  Congress  to 
make-up  the  shortfall.   The  population  is  declining  while  the  local  tax  burden 
and  the  cost  of  the  District  government  continues  to  rise.   The  District,  year 
after  year,  attempts  to  shift  more  of  its  cost  of  local  government  programs  to 
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the  federal  government.   At  the  same  time,  the  District  receives  funds  greater 
than  any  state  and  enjoys  almost  $5  in  federal  funds  for  every  $1  paid  in 
federal  taxes.   Can  the  District  shoulder  the  cost  of  a  state  government? 

3.  FEDERAL  PAYMENT.   The  bill  provides  for  a  permanent  subsidy  that 
parallels  the  current  federal  payment  to  the  District.   Is  it  fair  to  this 
nation's  taxpayers  who  are  already  burdened  with  supporting  their  own  state 
governments  to  require  that  tax  dollars  provide  an  additional  subsidy  for  the 
District? 

4.  PRACTICAL  PROBLEMS  IN  DRAFTING.   Finally,  some  practical  problems 
still  remain  in  the  bill.   How  do  we  resolve  the  more  than  2,944  references  to 
the  District  in  the  Federal  Code?  And  how  will  New  Columbia  jurisdiction  over 
federal  land  in  Virginia,  Maryland,  and  in  the  new  District  of  Columbia  be 
resolved  to  the  satisfaction  of  neighboring  states? 

Adding  a  new  state  to  the  union  requires  careful  consideration.   At  this 
time,  the  District  fails  to  meet  the  necessary  tests.   I  am  opposed  to 
Statehood  for  the  District  of  Columbia. 
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The  Chairman.  I  thank  the  gentleman  for  his  comments. 

Are  there  other  comments  or  suggestions?  If  not,  it  will  be  the 
intention  of  the  Chair  to  proceed  somewhat  informally. 

It  is  my  understanding  that  all  of  the  amendments  are  prepared 
and  are  typed.  By  prior  agreement  with  the  minority,  there  is  an 
order  in  which  the  amendments  will  be  offered.  The  clerk  will  not 
need  to  read  them.  I  will  recognize  the  author  of  each  amendment 
in  turn  to  explain  informally  the  amendment  as  it  is  offered,  and 
we  will  proceed  in  that  fashion. 

In  light  of  that,  I  would  recognize  Ms.  Norton. 

Ms.  Norton.  Thank  you,  Mr.  Chairman. 

I  have  an  amendment  at  the  desk. 

The  Chairman.  The  gentlelady  is  recognized.  The  clerk  will  hand 
out  a  copy  of  the  amendment,  and  you  may  proceed  to  summarize 
your  amendment  for  the  members. 

[The  amendment  follows:] 
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[(Clarification  of  Property  Interests)] 

Amendment  To  H.R.  51 
Offered  By  Ms.  Norton 

(Page  &  line  nos.  refer  to  Committee  Print  of  10/21/93) 

Page  4,  line  5,  strike  "and  all  claims"  and  all  tliat 
follows  through  line  8. 

Page  9,  line  7,  strike  '\  together  with  the  territorial 
waters,". 

Page  15,  strike  line  4  and  all  that  follows  tlirough 
page  16,  line  10  and  insert  the  following: 

1  (c)  Treatment  of  Certain  Property. — 

2  (1)     Streets    and    sidewalivS    bounding 

3  AREA. — ^Wasliington,  DC,  shall  be  deemed  to  include 

4  any    street    (together    \rith    any    sidewalk    thereof) 

5  bounding  Wasliington,  DC. 

6  (2)   EXCXiUSION  OF  DISTRICT  BUILDING. — Not- 

7  mtlistanding   any   other   pro\'ision    of  tliis    section, 

8  Wasliington,    DC,    shall    not    include    the    District 

9  Building. 

10  (3)  Inclusion  of  c^ertain  imilitary  prop- 

11  erty. — Washington,  DC,  shall  be  deemed  to  include 

12  Fort  Lesley  McNair,   the  Wasliington  Navy  Yard, 

13  the  Anaeostia  Naval  Annex,  the  United  States  Naval 

14  Station,  Boiling  Aii-  Force  Base,  and  the  Naval  Re- 

15  search  Laboratory. 
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[(Clarification  of  Property  Interests)] 

2 
Page  16,  line  11,  strike  "STATE". 


Page  16,  line  21,  strike  "as  of  the  date  of  the  enact- 
ment of  this  Act"  and  insert  "on  the  day  before  the  State 
is  admitted  to  the  Union". 

Page  17,  strike  lines  5  through  11  and  insert  the 
following: 

1  (b)  Continuation  of  Federal  Title  to  Prop- 

2  ERTY  IN  State. — The  United  States  shall  have  and  retain 

3  title  or  jurisdiction  for  purposes  of  administration  and 

4  maintenance  to  all  propertj'-  in  the  State  \vith  respect  to 

5  wliich  the  United  States  holds  title  or  jurisdiction  on  the 

6  day  before  the  State  is  admitted  to  tlie  Union,  including 

7  the  scenic  easement  taken  by  the  Secretary'  of  the  Interior 

8  under  section  205. 
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Ms.  Norton.  Thank  you,  Mr.  Chairman. 

This  amendment  eHminates  the  affronting  and  abutting  language 
found  in  section  112(c)  of  the  bill.  The  term  "affronting  and  abut- 
ting" is  ambiguous  and  could  be  interpreted  to  include  more  area 
in  the  Federal  enclave  than  is  intended  or  necessary. 

For  example,  it  could  be  argued  that  many  of  the  streets  in  the 
downtown  area  affront  or  abut  the  enclave  and  therefore,  absent 
this  amendment,  those  streets  would  be  part  of  the  reduced  Fed- 
eral enclave.  That  result  would  make  no  practical  sense  and  has 
never  been  the  intention  of  this  legislation. 

The  reason  this  language  does  not  fit  into  the  context  of  the 
statehood  bill  is  that  it  was  copied  inadvertently  from  the  Home 
Rule  Act  which  was  a  logical  place  to  look  to  define  the  core  monu- 
mental area  which  provides  the  outline  for  the  Federal  enclave. 

The  terms  "affronting  and  abutting,"  however,  take  the  Federal 
enclave  much  deeper  into  the  State  than  anyone  could  reasonably 
argue  that  those  boundaries  should  go. 

For  example,  we  certainly  would  not  intend  to  exclude  from  the 
State  the  Dupont  Circle,  Glover-Archibald  Park,  Gallaudet  or  the 
canal  tow  path  from  the  new  State. 

What  this  language  does  is  assure  that  the  new  State  is  not 
treated  differently  from  other  States  since  other  States  do,  of 
course,  have  some  Federal  property  located  within  the  State. 

Obvious  examples  of  this  include  the  Department  of  Defense,  the 
Central  Intelligence  Agency,  and  branch  offices  of  many  other  Fed- 
eral agencies  such  as  the  Federal  Bureau  of  Investigation  and  the 
Securities  and  Exchange  Commission. 

The  amendment,  however,  preserves  the  inclusion  of  the  Federal 
enclave  the  Federal  properties  in  the  bill  specifically  defined  as  af- 
fronting and  abutting  Washington,  DC.  These  include  the  key  mili- 
tary facilities  such  as  the  Navy  Yard  and  Boiling  ^ir  Force  Base. 

For  purposes  of  clarity,  the  amendment  also  substitutes  new  lan- 
guage for  section  113(b)  to  expressly  provide  for  the  continuation 
of  Federal  title  to  properties  that  may  be  located  within  the  new 
State. 

The  amendment  also  strikes  the  phrase,  "together  with  the  terri- 
torial water,"  in  section  111(a)  of  the  bill  relating  to  the  territories 
and  boundaries  of  the  new  State.  That  phrase  is  redundant  because 
section  111(a)  already  refers  to  the  entire  territory  of  the  District 
of  Columbia  and  because  section  111(b)  more  specifically  refers  to 
the  meets  and  bounds  of  the  new  State. 

Finally,  this  amendment  deletes  from  section  102(a)(1)(b)  a 
clause  in  the  proposition  to  be  approved  by  the  electors  of  the  Dis- 
trict of  Columbia.  The  deleted  clause  is  confusing  and  is  redundant 
of  the  first  clause  of  the  proposition  as  well  as  other  provisions  of 
the  bill,  in  particular  section  204(a)  whereby  the  new  State  dis- 
claims all  right  and  title  to  any  property  not  specifically  granted 
or  confirmed  to  the  State  by  the  admission  bill.  This  amendment 
works  no  substantive  change  but  merely  simplifies  the  propositions 
to  be  approved  by  the  electors. 

That  is  the  amendment  number  one. 

The  Chairman.  Are  there  other  members  who  wish  to  be  heard 
on  the  amendment? 

Mr.  Bliley. 
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Mr.  Bliley.  Thank  you,  Mr.  Chairman, 

I  must  oppose  this  amendment.  The  first  part  of  the  amendment 
appears  to  retain  for  New  Columbia  any  claim  it  may  have  to  land 
or  sea  outside  of  its  boundaries.  Given  the  current  District  of  Co- 
lumbia jurisdiction  over  Federal  land  in  Virginia,  Maryland,  and 
the  new  Washington,  DC,  this  amendment  may  have  far-reaching 
implications.  This  portion  of  the  amendment  raises  at  least  three 
substantial  problems. 

First,  it  makes  little  sense  for  Congress  to  admit  a  new  State 
without  first  ascertaining  its  boundaries,  yet  that  is  precisely  what 
this  amendment  would  require. 

Second,  since  under  section  10,  article  1,  of  the  Constitution 
interstate  compacts  and  agreements  require  congressional  ap- 
proval, it  is  fruitless  for  us  to  let  this  issue  of  New  Columbia  land 
claims  dangle.  Sooner  or  later  they  will  come  back  to  this  body.  On 
the  whole,  it  will  be  easier  to  deal  with  those  issues  at  the  front 
end  of  the  statehood  process  rather  than  at  the  back  end. 

Finally,  given  the  limitations  on  carving  new  States  from  the  ter- 
ritory of  existing  States  contained  in  article  four  of  the  Constitu- 
tion, this  amendment  may  create  yet  another  substantial  constitu- 
tional question  with  regard  to  the  validity  of  H.R.  51. 

The  legal  effect  of  the  next  part  of  the  amendment  is  unclear  to 
me.  I  would  ask  the  proponent  of  this  amendment  whether  it  is  in- 
tended to  remove  from  the  State  of  New  Columbia  any  part  of  the 
Potomac  and  Anacostia  Rivers  and  thus  remove  New  Columbia 
from  participation  in  the  Clean  Water  Act  and  other  environmental 
programs.  If  that  is  the  intent  of  the  amendment,  then  it  would 
create  the  only  State  without  an  airport,  a  farm  or  now  water. 

Moreover,  the  amendment  would  relieve  New  Columbia  of  re- 
sponsibilities borne  by  every  other  State  and  would  impair  Federal 
environmental  policy  in  the  process. 

Finally,  I  can  find  no  rationale  at  all  for  explicitly  forcing  the 
Federal  Government  to  maintain  title  or  jurisdiction  for  the  pur- 
poses of  administration  and  maintenance  to  all  the  property  in 
New  Columbia  over  which  it  currently  holds  legal  title.  This  would 
seem  to  have  the  effect  of  requiring  the  Federal  Government  to  be 
responsible  for  land  it  would  no  longer  own  vet  prevent  New  Co- 
lumbia from  using  such  land  as  it  saw  fit.  The  better  policy  is  to 
transfer  land  to  the  new  State  unencumbered. 

The  minority  for  years  has  maintained  that  this  bill  should  con- 
vey most  Federal  properties  in  New  Columbia  to  the  State.  Once 
again  I  will  remind  the  committee  that  schools,  police,  and  fire  sta- 
tions, all  public  housing,  and  many  parks  and  playgrounds  of  the 
District  are  built  on  Federal  land.  The  issue  of  land  transfers  needs 
to  be  addressed  head  on.  So  far,  this  committee  has  failed  to  do 
that. 

In  summary,  Mr.  Chairman,  I  see  many  possible  negative  effects 
from  the  series  of  changes  in  H.R.  51  and  little,  if  any,  benefit.  I 
oppose  this  amendment  and  ask  all  committee  members  to  oppose 
it. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Are  there  other  members  who  wish  to  be  heard 
on  the  amendment  offered  by  the  gentlelady  from  the  District  of 
Columbia? 
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If  not,  the  question  occurs  on  her  amendment,  and  all  those  in 
favor  will  signify  by  saying  aye. 

[Chorus  of  ayes. J 

The  Chairman.  Those  opposed,  no. 

[Chorus  of  noes]. 

The  Chairman.  In  the  opinion  of  the  Chair,  the  ayes  have  it,  and 
the  amendment  is  adopted. 

Ms.  Norton. 

Ms.  Norton.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  have  an  amendment  at  the  desk. 

The  Chairman.  The  gentlelady  is  recognized.  The  clerk  will  dis- 
tribute the  amendment,  and  the  gentle  lady  is  recognized  to  de- 
scribe her  amendment  in  any  manner  she  is  comfortable. 

[The  amendment  follows:] 
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[(Ratification  of  State  Constitution)] 

Amendment  To  H.R.  51 
i  Offered  By  Ms.  Norton 

(Page  A.  line  nos.  refer  to  Committee  Print  of  10/21/93) 

Page  3,  line  5.  strike  ''The  State  Constitution"  and 
all  that  follo\vs  through  "confirmed.". 

Page  4,  iosert  after  line  2  the  following  (and  redes- 
ignate the  sncceeding  subparagraphs  accordingly): 

1  "(B)    The    proposed   Constitution   for   the 

2  State    of   New    Columbia,    as    adopted   by   the 

3  Council  of  the  District  of  Columbia  pursuant  to 

4  the  Constitution  for  the  State  of  New  Columbia 

5  Approval  Act  of  1987  (D.C.  Law  7-8),  shaU  be 

6  deemed    ratified    and    shall    replace    the    Con- 

7  stitution  for  the  State  of  New  Columbia  ratified 

8  on  November  2,  1982.". 

Page  5,  line  10,  strike  "amended  accordingly"  and 
insert  "ratified". 

Page  34,  line  21,  strike  "proposed"  each  place  it  ap- 
pears. 
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Ms.  Norton.  Thank  you,  Mr.  Chairman. 

I  will  summarize  amendment  number  two.  This  amendment 
brings  the  process  for  ratifying  New  Columbia's  constitution  into 
conformity  with  the  tradition  practice  of  other  newly  admitted 
States.  The  proposed  State  constitution  which  was  originally  adopt- 
ed by  the  Council  of  the  District  of  Columbia  in  1987  will  be  pre- 
sented for  ratification  by  the  voters  of  the  District  in  conjunction 
with  the  election  to  approve  statehood  provided  for  in  the  bill. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Are  there  other  members  who  wish  to  be  heard? 

Mr.  Bliley.  Mr.  Chairman  I  have  a  substitute  at  the  desk. 

The  Chairman.  The  gentleman  is  recognized. 

The  substitute  will  be  distributed,  and  the  gentleman  is  recog- 
nized to  describe  his  substitute. 

[The  substitute  follows:] 
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[State  Constitution] 

Substitute  Offered  by  Mr.  Bliley 
For  The  Amendment  Offered  By  Ms.  Norton 

(Page  &  line  nos.  refer  to  Committee  Print  of  10/21/93) 

Page  5.  after  line  18.  insert  the  follo\ving: 

1  (c)(1)  At  an  election  designated  by  proclamation  of 

2  the  Mayor  of  the  District  of  Columbia  (which  may  not  be 

3  the   primaiy  or  general  election  held  pursuant  to   sub- 

4  section  (a)),  there  shah  be  submitted  to  the  registered 

5  qualified  electors  of  the  District  of  Columbia  the  follo^ving 

6  proposition:  The  proposed  Constitution  for  the  State  of 

7  New  Columbia,  as  adopted  by  the  Council  of  the  District 

8  of  Columbia  pursuant  to  the  Constitution  for  the  State 

9  of  New  Columbia  Approval  Act  of  1987  (D.C.  Law  7-8), 

10  shall  be  ratified  and  shall  substitute  for  the  Constitution 

11  for  the  State  of  New  Coliunbia  ratified  on  November  2, 

12  1982. 

13  (2)  If  the  proposition  described  in  paragraph  (1)  is 

14  rejected,  the  j\Iayor  of  the  District  of  Columbia  shall  call 

15  a  new  constitutional  convention  to  develop  a  new  proposed 

16  Constitution  for  the  State  of  New  Colmnbia,  and  shall  des- 

17  ignate  an  election  at  wliich  such  proposed  Constitution 

18  shall  be  submitted  for  the  approval  of  the  voters  of  the 

19  District   of  Columbia.    K  the   proposed   Constitution   is 

20  adopted  by  a  majority'  of  the  legal  votes  cast  in  such  an 

21  election,  such  proposed  Constitution  shall  be  ratified  as 
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[State  Constitution] 

2 

1  the  Constitution  for  the  State  of  New  Columbia  upon  the 

2  adoption  of  a  resolution  by  Congress  approATng  the  pro- 

3  posed  Constitution.  If  such  a  proposed  Constitution  is  not 

4  so  adopted  in  such  ai\  election  before  the  expiration  of  the 

5  18-month  period  beginning  on  the  date  of  the  election  de- 

6  scribed  in  paragraph  (1),  the  proA-isions  of  this  Act  shall 

7  cease  to  have  effect  and  the  State  of  New  Columbia  sliall 

8  not  be  admitted  into  the  Union. 
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Mr.  Bliley.  Mr.  Chairman,  I  ask  that  it  be  considered  as  read. 

The  Chairman.  Without  objection. 

Mr.  Bliley.  Mr.  Chairman,  the  intent  of  this  amendment  is  sim- 
ple. It  would  defer  further  congressional  action  on  statehood  until 
after  the  residents  of  the  District  have  had  an  opportunity  to  ratify 
the  1987  council-passed  constitution. 

Unlike  the  amendment  being  offered  by  our  colleague,  the  Dele- 
gate from  the  District,  my  amendment  would  require  that  the  vot- 
ers in  the  District  be  given  the  opportunity  to  decide  on  the  merits 
of  the  council-enacted  constitution  without  tying  it  to  the  question 
of  statehood. 

In  1982,  the  residents  of  the  District  of  Columbia  assembled  in 
constitutional  convention  and  produced  a  proposed  State  constitu- 
tion that  was  ratified  by  the  voters  at  large.  Five  years  later  the, 
DC  Council  passed  a  new  constitution  substantially  different  in 
most  particulars  from  its  predecessor. 

For  example,  unlike  the  1982  constitution,  the  1987  constitution 
contains  no  equal  rights  amendment  and  no  comparable  pay 
amendment. 

Whatever  one  might  think  of  either  amendment  on  its  merits, 
the  fact  remains  that  they  represent  substantial  issues  upon  which 
the  voters  spoke.  In  direct  violation  of  the  1982  constitution  that 
the  council  passed,  that  council-passed  resolution  has  never  been 
ratified  by  the  voters  of  the  District.  Under  H.R.  51,  the  voters  of 
the  District  are  virtually  required  to  ratify  the  council-passed  con- 
stitution if  they  wish  to  accept  statehood.  In  my  view,  that  is  fun- 
damentally unfair. 

I  am  aware  that  there  are  precedents  for  granting  statehood  to 
territories  which  had  not  yet  ratified  a  State  constitution.  If  that 
is  what  we  were  doing  here,  I  would  find  it  far  less  objectionable. 
But  H.R.  51  accomplishes  something  far  different.  In  this  bill,  we 
are  forcing  the  voters  of  the  District  to  choose  between  two  con- 
stitutions, one  which  they  have  ratified  and  one  which  they  have 
not,  and  the  price  for  making  the  wrong  choice  is  statehood.  I  think 
that  is  wrong. 

The  voters  of  the  District  should  be  allowed  to  make  a  free  deci- 
sion for  themselves  which  constitution  they  prefer.  The  political 
leadership  of  the  District,  however,  has  been  content  to  let  6  years 
elapse  without  ever  giving  the  voters  their  due.  If  they  don't,  then 
we  should. 

In  a  March  25,  1992,  letter  to  Delegate  Norton,  Corporation 
Counsel  John  Payton  stated  that,  "Whether  it  is  appropriate  to 
submit  the  proposed  constitution  to  Congress  before  it  has  been 
ratified  by  the  electorate  is  a  policy  question  and  not  a  legal  ques- 
tion." 

As  a  policy  question.  Congress  should  protect  the  rights  of  the 
people  of  a  proposed  State  to  adopt  the  constitution  they  will  live 
under  free  from  the  pressure  of  an  up  or  down  vote  on  statehood. 

In  any  event,  I  do  not  believe  that  it  is  appropriate  for  Congress 
to  take  up  the  question  of  statehood  before  the  question  of  a  State 
constitution  has  been  resolved,  and  I  certainly  don't  think  that  it 
is  appropriate  for  Congress  to  potentially  force  the  residents  of  the 
District  into  accepting  a  constitution  that  they  don't  want,  an  out- 
come that  is  all  too  likely  under  H.R.  51. 
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Therefore,  in  the  interests  of  putting  the  horse  before  the  cart, 
I  urge  my  colleagues  to  adopt  my  amendment. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Does  anyone  wish  to  be  heard  on  the  gentleman's 
substitute? 

Ms.  Norton. 

Ms.  Norton.  Mr.  Chairman,  the  amendment  that  I  have  intro- 
duced is  necessary  for  procedural  and  constitutional  conformity  re- 
quired for  the  admission  of  States  into  the  Union. 

Congress  could  cancel  the  statehood  process  by  failing  to  vote  its 
approval  a  second  time  within  18  months.  The  Mayor  must  call  for 
a  constitutional  convention  to  develop  a  new  proposed  constitution, 
submit  that  to  the  voters,  and  if  thev  approve.  Congress  must  then 
adopt  a  joint  resolution  approving  that  new  constitution  within  18 
months.  Mr.  Bliley's  amendment  contemplates  a  costly  and  timely 
process,  and  I  urge  the  rejection  of  the  amendment. 

The  Chairman.  Does  anyone  else  wish  to  be  heard  on  the  sub- 
stitute? 

If  not,  the  question  occurs  on  the  substitute  offered  by  the  gen- 
tlem£m  from  Virginia  to  the  amendment  offered  by  Ms.  Norton. 

All  in  favor  or  the  gentleman's  substitute  will  signify  by  voting 
aye. 

[Chorus  of  ayes.] 

The  Chairman.  Those  opposed  by  voting  no. 

[Chorus  of  noes.] 

The  Chairman.  In  the  opinion  of  the  Chair,  the  noes  have  it. 

The  question  occurs  on  the  amendment  introduced  by  the 
gentlelady  from  the  District.  All  those  in  favor  will  signify  by  say- 
ing aye. 

[Chorus  of  ayes.] 

The  Chairman.  Those  opposed,  no. 

[Chorus  of  noes.] 

The  Chairman.  In  the  opinion  of  the  Chair,  the  ayes  have  it.  The 
ayes  have  it,  and  the  amendment  is  agreed  to. 

The  gentlelady  from  the  District  of  Columbia. 

Ms.  Norton.  Thank  you,  Mr,  Chairman.  I  have  an  amendment 
number  three  at  the  desk. 

The  Chairman.  Without  objection,  the  amendment  will  be  dis- 
tributed by  the  clerk.  It  will  be  considered  as  read,  and  the 
gentlelady  is  recognized  to  describe  her  amendment. 

[The  amendment  follows:] 
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[(Technical  svu-vey)] 

Amendment  To  H.R.  51 
Offered  By  Ms.  Norton  and  Mr.  Saxton 

(Page  &  line  nos.  refer  to  Committee  Print  of  10/21/93) 

Page  9,  line  9,  strike  the  period  and  insert  ",  subject 
to  the  results  of  the  technical  surv-^ey  conducted  under 
subsection  (c).". 

Page  9,  insert  after  line  13  the  following  new  sub- 
section: 

1  (c)  TecihnicaIj  Survey. — Not  later  than  6  months 

2  after  the  date  of  the  enactment  of  this  Act,  the  President 

3  (in  consultation  with  the  Clhair  of  the  National  Capital 

4  Planning  Commission)  shall  conduct  a  technical  survey  of 

5  the  metes  and  bounds  of  the  District  of  Columbia  and  of 

6  the  territory'  described  in  section  112(b). 
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Ms.  Norton.  Mr.  Chairman,  I  am  pleased  to  offer  with  mv  dis- 
tinguished colleague,  Mr.  Saxton  of  New  Jersey,  this  amendment 
regarding  a  formal  technical  survey  of  the  boundaries  of  the  new 
State  ana  the  boundaries  of  the  new  District  of  Columbia  to  be  con- 
ducted immediately  following  the  passage  of  the  bill. 

Modern  urban  planning  practices  dictate  that  we  provide  for  this 
technical  survey  notwithstanding  the  general  descriptions  and  the 
delineation  of  tnose  territories  in  sections  111  and  112  of  the  bill. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you. 

The  gentleman  from  New  Jersey. 

Mr.  Saxton.  Mr.  Chairman,  I  obviously  support  this  bill.  In  fact, 
as  the  gentlelady  pointed  out,  I  had  come  here  today  prepared  to 
offer  an  amendment  to  require  the  performsmce  of  a  technical  sur- 
vey of  the  meets  and  bounds  of  the  New  Columbia  and  the  residen- 
tial National  Capital  area  of  Washington,  DC. 

I  don't  think  this  is  a  controversial  amendment  at  all.  I  think  it 
makes  eminently  good  sense  to  include  it,  and  I  ask  my  colleagues 
on  this  side  of  the  aisle  to  support  it. 

The  Chairman.  Is  there  objection  of  the  amendment  offered  by 
the  gentlelady  from  the  District  and  the  gentleman  from  New  Jer- 
sey? 

Hearing  none,  the  amendment  is  adopted. 

Ms.  Norton. 

Ms.  Norton.  Mr.  Chairman,  I  have  an  amendment  at  the  desk, 
amendment  number  four. 

The  Chairman.  The  clerk  will  distribute  the  amendment  to  the 
members,  and  the  gentlelady  is  recognized  to  describe  her  amend- 
ment. 

[The  amendment  follows:] 
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[(Election  of  State  officials)] 

Amendment  To  H.R.  51 
Offered  By  Ms.  Norton 

(Page  &  line  nos.  refer  to  Committee  Print  of  10/21/93) 

Page  6,  line  1,  strike  "officers  of  all"  and  all  that 
follows  through  "and  for". 

Page  6,  strike  lines  22  and  23  and  insert  "in  the 
manner  required  by  law.". 

Page  6,  line  25,  strike  such  "such  manner  as  the 
State  Constitution  may  prescribe"  and  insert  "in  the 
manner  required  by  law". 

Page  7,  strike  line  4  through  page  8,  line  4  and  in- 
sert the  following  (and  redesignate  the  succeeding  sub- 
section accordingly): 

1  (c)  Assumption  of  Duties. — Upon  the  admission 

2  of  the    State   into   the   Union,    the    Senators   and  Rep- 

3  resentative  elected  at  tlie  election  described  in  subsection 

4  (a)  shall  be  entitled  to  be  admitted  to  seats  in  Congress 

5  and  to  all  the  rights  and  prrvileges  of  Senators  and  Rep- 

6  resentatives  of  other  States  in  the  Congress  of  the  United 

7  States. 

8  (d)  Transfer  of  Offices  of  Mayor  and  IVIem- 

9  BERS  and  Chair  of  Counciil. — Upon  the  admission  of 

10  the  State  into  the  Union,  the  JMayor,  members  of  the 

1 1  Coimcil,  and  the  Chair  of  the  Council  at  the  time  of  admis- 
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[(Election  of  State  officials)] 

2 

1  sion  shall  be  deemed  the  Governor,  members  of  the  House 

2  of  Delegates,  and  the  President  of  the  House  of  Delegates 

3  of  the  State,  respecth^eh^  as  pro\'ided  by  the  State  Con- 

4  stitution  and  the  laws  of  the  State. 

5  (e)  Continuation  of  Authority  and  Duties  and 

6  Judicial  and  Executive  Officers.— Upon  the  admis- 

7  sion  of  the  State  into  the  Union,  members  of  executive 

8  and  judicial  offices  of  the  District  of  Columbia  shall  be 

9  deemed  members  of  the  respective  executive  and  judicial 

10  offices  of  tlie  State,  as  provided  by  the  State  Constitution 

1 1  and  the  laws  of  the  State. 
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Ms.  Norton.  Mr.  Chairman,  this  amendment  regards  the  elec- 
tion of  State  officials.  This  amendment  more  clearly  conforms  sec- 
tion 103  of  the  bill  relating  to  the  election  of  State  officials  to  the 
transition  provisions  of  tiie  State  constitution  of  1987. 

The  amendment  specifies  that  the  election  of  a  Governor  and  the 
25  delegates  of  New  Coliimbia's  House  of  Delegates  is  not  a  pre- 
requisite to  achieving  statehood.  Rather,  the  members  of  the  Dis- 
trict of  Columbia  Council,  the  Chair  of  the  council,  and  the  Mayor 
will,  upon  statehood,  be  deemed  to  be  members  of  the  DC  House 
of  Delegates,  president  of  the  DC  House  of  Delegates  and  Governor, 
respectively,  until  such  time  as  their  original  terms  of  office  expire. 

This  amendment  also  clarifies  that  the  judges  of  the  District's 
court  system  and  various  executive  officers  of  the  District  will,  once 
the  District  becomes  a  State,  continue  to  exercise  their  duties  as 
officials  of  New  Columbia  in  accordance  with  the  transition  provi- 
sions of  the  State  constitution. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Does  anyone  else  care  to  be  heard  on  the  amend- 
ment? 

The  gentleman  firom  California. 

Mr.  RoHRABACHER.  Mr.  Chairman,  does  this  amendment  mean 
that  if  statehood  is  enacted  on  the  floor  that  Jesse  Jackson  has  just 
been  elected  Senator  to  the  U.S.  Senate?  Is  that  what  this  means? 

Ms.  Norton.  No,  it  does  not,  Mr.  Rohrabacher. 

The  Chairman.  The  gentlelady  is  recognized. 

Ms.  Norton.  In  order  to  be  elected  to  the  United  States  Senate, 
such  election  must  be  authorized  by  the  Congress  of  the  United 
States.  The  statehood  position  is  a  District-authorized  lobbying  po- 
sition. 

The  Chairman.  Does  anyone  else  wish  to  be  heard  on  the  amend- 
ment? 

If  not,  the  question  occurs  on  the  amendment  offered  by  the 
gentlelady  fi-om  the  District  of  Columbia.  All  those  in  favor  signify 
by  saying  aye. 

[Chorus  of  ayes.] 

The  Chairman.  Those  opposed  signify  by  saying  no. 

The  Chairman.  The  ayes  have  it.  The  amendment  is  agreed  to. 

The  gentleladyfrom  the  District  of  Columbia. 

Ms.  Norton.  Thank  you,  Mr.  Chairman. 

I  have  an  amendment  number  five  at  the  desk. 

The  Chairman.  The  amendment  will  be  distributed  by  the  clerk, 
and  the  gentle  lady  is  recognized  to  describe  her  amendment. 

[The  amendment  follows:] 
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[(Study  of  Lorton  Prison)] 

Amendment  To  H.R.  5i 
Offered  By  Ms.  Norton 

(Page  &  line  nos.  refer  to  Committee  Print  of  10/21/93) 

Page  37,  insert  after  line  7  the  following  new  para- 
graph: 

1  (4)    Recommendations   regaedentg   lorton 

2  CORRECTIONAL  COMPLEX. — In  addition  to  any  of  its 

3  other  duties  under  paragraph  (1),  not  later  than  2 

4  years  after  the  date  of  the  enactment  of  this  Act,  the 

5  Commission  shall  identify'  and  recommend  options  to 

6  Congress,  the  JMayor  of  the  District  of  Columbia  (or, 

7  if  the  options  are  recommended  after  the  admission 

8  of  the  State  into  the  Union,   the  Governor  of  the 

9  State),  and  the  Governor  of  Virginia  regarding  the 

10  incarceration   of  indi\'iduals   comicted  of  crimes   m 

1 1  the  State,  including  options  relating  to — 

12  (A)   the   construction  of  additional  prison 

13  facilities  within  the  State; 

14  (B)  agreements  between  the  State  and  the 

15  Commonwealtli  of  Virginia  ^vith  respect  to  the 

16  Lorton    Correctional    Complex,    or    agreements 

17  'vvith  other  jurisdictions  under  wliich  such  indi- 

18  ■v'iduals  may  be  incarcerated  at  facilities  located 

19  in  such  other  jurisdictions;  and 
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[(Study  of  Lorton  Prison)] 
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1  (C)    the   development   of  a   comprehensive 

2  plan  for  closing  the  Lorton  Correctional  Com- 

3  plex  by  2010  and  relocating  inmates  to  other 

4  facihties. 
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Ms.  Norton.  Mr.  Chairman,  this  amendment  concerns  the  dis- 
position of  Lorton  Prison.  This  amendment  recognizes  the  concern 
regarding  the  District's  Lorton  Prison  complex  which  is  located  on 
Federal  territory  in  the  Commonwealth  of  Virginia  and  leased  to 
the  District. 

The  amendment  would  mandate  that  the  Statehood  Transition 
Commission  conduct  a  survey  to  identify  specific  options  relating  to 
the  construction  of  additional  prison  facilities  within  the  State  of 
New  Columbia  or  the  development  of  agreements  with  Virginia 
and/or  other  States  to  provide  or  contract  for  the  incarceration  of 
prisoners  from  New  Columbia  in  such  States  and/or  the  develop- 
ment of  a  plan  to  close  the  Lorton  facility,  absent  an  agreement 
with  Virginia  to  keep  the  facility  open,  no  later  than  the  year  2090. 

The  Lorton  issue  is  not  one  that  can  be  resolved  without  study 
even  within  a  few  years,  but  my  amendment  does  require  a  time 
certain  to  resolve  the  issue. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Are  there  other  members  who  wish  to  be  heard 
on  the  amendment? 

Mr.  Bliley. 

Mr.  Bliley.  Mr.  Chairman  I  have  a  substitute  at  the  desk. 

The  Chairman.  The  gentleman's  substitute  will  be  distributed  by 
the  clerk,  and  he  is  recognized  to  describe  it. 

[The  substitute  follows:] 
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[Lorton] 


Substitute  Offered  by  Mr.  Bleley 
For  The  Amendment  Offered  By  Ms.  Norton 

(Page  &  line  nos.  refer  to  Committee  Print  of  10/21/93) 

Page  16,  line  15,  strike  "'The"  and  insert  "Subject 
to  pai-agi-aph  (3),  the". 

Page  16,  line  18,  after  "'personal"  insert  "located 
^vitl■un  the  State". 

Page  17,  after  line  4  insert  the  foIlo^\'ing: 

1  (3)(A)  With  respect  to  the  Lorton  Con-ectional 

2  Complex  in  Vnginia   and  the  Forest  Haven,   Glen 

3  Dale,    and    Scotland    properties    in    IMaiyland,    the 

4  State  shall  have  and  retain  title  or  jiu'iscUction  OA'er 

5  such  properties  only  until  the  State  has  constnicted 

6  and  is  operating  facilities  located  ^\•itllin  the  State  to 

7  cany  out  the  operations  conducted  at  these  prop- 

8  erties,  or  mitil  the  expiration  of  the  2 -year  period 

9  beginning  on  the  date  of  the  admission  of  the  State 

10  into  the  Union  (wliichever  occuns  earlier). 

11  (B)  At  the  time  the  State  ceases  to  have  title 

12  or  jurisdiction  over  the  properties  described  in  sub- 

13  pai-agraph  (A),  the  properties  shall  be  deemed  sur- 

14  plus  Federal  propeiiri,',  and  70  percent  of  any  of  the 

15  proceeds  obtained  by  the  Federal  Government  from 
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2 

1  the  disposal  of  the  properties  shall  be  paid  to  the 

2  State. 

Page  17,  after  line  11,  insert  the  foUo^ving: 

3  (2)   The  propert}'  consisting  of  the  portion  of 

4  Anacostia  Pai'k  situated  east  of  the  northern  side  of 

5  the  Eleventh  Street  Bridge  shall  be  transferred  from 

6  the  United  States  to  the  State  of  New  Columbia 

7  upon  the  acbnission  of  the  State  into  the  Union,  ex- 

8  eept  that  such  propert}'  shall  be  used  by  the  State 

9  of  New  Columbia  only  for  open  space  and  a  prison 
10  facility'. 

Page  17.  Ime  5,  strike  "All"  and  msert  "(1)  Subject 
to  pai-a graph  (2).  all". 
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Mr.  Bliley,  Thank  you,  Mr.  Chairman. 

Once  statehood  is  granted  to  the  District  of  Columbia,  there  will 
be  no  continuing  justification  for  District  correctional,  youth,  and 
mental  health  facilities  to  be  housed  on  Federal  property  located  in 
neighboring  States.  Once  the  District  becomes  a  State,  those  prop- 
erties will  no  longer  be  serving  the  Federal  purpose. 

Equally  important,  continued  occupation  of  those  properties  by 
New  Columbia  without  the  consent  of  Maryland  and  Virginia  con- 
stitutes a  flagrant  violation  of  their  rights.  My  amendment  would 
resolve  this  problem  in  a  way  that  is  equitable  to  all  the  parties. 

My  colleague  is  offering  an  amendment  this  afternoon  that  would 
defer  action  on  the  issue  to  some  time  in  the  future,  long  after 
statehood  has  been  granted  to  the  District,  following  a  study  of  the 
problem  by  the  statehood  transition  commission. 

On  one  level,  I  find  my  colleague's  amendment  to  be  gratifying 
as  it  admits  that  a  problem  exists  with  the  location  of  Lorton.  I 
would  note  that  her  amendment  closely  parallels  the  bill  recently 
introduced  by  Congressman  Frank  Wolf  to  study  the  matter  of 
Lorton.  As  a  cosponsor  of  that  bill,  I  hope  that  this  committee  will 
act  as  favorably  on  it  as  I  expect  it  will  act  on  the  Delegate's 
amendment. 

However,  in  the  context  of  statehood,  I  do  not  believe  that  the 
Delegate's  approach  is  satisfactory.  Serious  constitutional  questions 
are  raised  by  a  grant  of  jurisdiction  to  one  State  over  territory  lo- 
cated in  another  coequal  State.  My  substitute  amendment  would 
resolve  this  issue  at  the  front  end  of  the  statehood  process  rather 
than  long  after  the  statehood  process  has  ended,  if  ever. 

First,  my  substitute  amendment  would  transfer  to  New  Columbia 
all  of  Anacostia  Park  that  is  located  within  its  borders  to  be  used 
for  a  prison  facility  or  for  open  space  or  both.  New  Columbia  will 
not  be  required  to  build  a  prison  on  that  site.  However,  there  is 
sufficient  space  within  that  tract  to  accommodate  the  correctional 
needs  of  the  new  State,  and  this  amendment  would  provide  express 
authority  to  use  the  land  for  that  purpose. 

One  of  my  criticisms  of  H.R.  51  is  that  it  fails  to  provide  land 
to  New  Columbia  at  least  for  the  purposes  of  constructing  correc- 
tional facilities.  New  Columbia  will  have  sufficient  space  under  my 
amendment. 

Second,  my  amendment  would  give  New  Columbia  2  years  in 
which  to  wind  down  their  operations  at  Lorton  in  Virginia  and  at 
forest  Haven,  Glen  Dale,  and  Scotland  properties  in  Maryland. 
Then  the  properties  would  be  sold,  70  percent  of  proceeds  would  be 
given  to  New  Columbia  to  help  defer  the  construction  costs  of  the 
new  facilities,  and  30  percent  of  the  proceeds  could  be  retained  by 
the  United  States. 

Mr.  Chairman,  I  believe  that  this  is  a  fair  resolution  to  a  prob- 
lem that  has  long  plagued  the  region  and  sadly  poisons  relations 
between  the  District  and  its  neignbors.  I  urge  tne  committee  to 
adopt  my  amendment. 

The  (JHAIRMAN.  Are  there  others  who  wish  to  be  heard  on  the 
substitute? 

If  not,  the  question  occurs  on  the  substitute  offered  by  the  gen- 
tleman from  Virginia.  All  those  in  favor  will  signify  by  saying  aye. 

[Chorus  of  ayes.] 
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The  Chairman.  Those  oppose,  no. 

Ms.  Norton.  Oh,  I'm  sorry.  No,  Mr.  Chairman. 

The  Chairman.  In  the  opinion  of  the  Chair,  the  noes  have  it. 

Mr.  BuLEY.  I  think  we  should  have  a  rollcall  on  that  one,  Mr. 
Chairman. 

The  Chairman.  The  gentleman  from  Virginia  requests  a  rollcall 
vote.  All  those  in  favor  of  taking  a  rollcall  vote  will  raise  their 
hands. 

[Show  of  hands.] 

The  Chairman.  There  is  a  sufficient  number.  The  clerk  will  call 
the  roll. 

The  Clerk.  Mr.  Dellums? 

The  Chairman.  Mr.  Dellums  votes  no  by  proxy. 

The  Clerk.  Mr.  Wheat? 

The  Chairman.  Mr.  Wheat  votes  no  by  proxy. 

The  Clerk.  Mr.  McDermott? 

The  Chairman.  Mr.  McDermott  votes  no  by  proxy. 

The  Clerk.  Ms.  Norton? 

Ms.  Norton.  No. 

The  Clerk.  Mr.  Lewis? 

Mr.  Lewis.  No. 

The  Clerk.  Mr.  Jefferson? 

Mr.  Jefferson.  No. 

The  Clerk.  Mr.  BHley? 

Mr.  Bliley.  Aye. 

The  Clerk.  Mr.  Rohrabacher? 

Mr.  Rohrabacher.  Aye. 

The  Clerk.  Mr.  Saxton? 

Mr.  Saxton.  Aye. 

The  Clerk.  Mr.  Ballenger? 

Mr.  Ballenger.  Aye. 

The  Clerk.  Mr.  Stark? 

The  Chairman.  The  Chair  votes  no. 

The  Clerk.  Mr.  Chairman,  on  this  vote  there  are  four  ayes  and 
seven  noes. 

The  Chairman.  The  substitute  is  not  agreed  to. 

The  question  occurs  on  the  amendment  as  offered  by  the  gentle 
lady  from  the  District  of  Columbia.  Those  in  favor  will  signify  by 
saying  aye. 

[Chorus  of  ayes.] 

The  Chairman.  All  those  opposed  will  signify  by  saying  no. 

[Chorus  of  noes.] 

The  Chairman.  In  the  opinion  of  the  Chair,  the  ayes  have  it.  The 
ayes  have  it,  and  the  amendment  is  agreed  to. 

Ms.  Norton. 

Ms.  Norton.  Thank  you,  Mr.  Chairman.  I  have  an  amendment 
number  six  at  the  desk. 

The  Chairman.  The  clerk  will  distribute  the  amendment,  and  the 
gentle  lady  is  recognized  to  outline  her  amendment. 

[The  amendment  follows:] 
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[(Clarification  of  name  of  new  capital)] 

Amendment  To  H.R.  5i 
Offered  By  Ms.  Norton 

(Page  &  line  nos.  refer  to  Committee  Print  of  10/21/93) 

Page  9,  strike  lines  5  through  24  and  insert  the  fol- 
lowing (and  conform  the  table  of  contents  accordingly): 

1  SEC.  111.  TERRITORIES  AND  BOUNDARIES  OF  NEW  COLUM- 

2  BIA. 

3  (a)  In  General. — Except  as  provided  in  subsection 

4  (b),  the  State  shall  consist  of  aU  of  tlie  teiritorj'  of  the 

5  District  of  Columbia  as  of  the  date  of  the  enactment  of 

6  this  Act. 

7  (b)  ExcJLUsioN  OF  Portion  of  District  of  Co- 

8  LUMBiA  Remaining  as  National  Capital. — The  terri- 

9  torj'  of  the  State  shall  not  include  the  area  described  in 

10  section  112,  which  shall  remain  as  the  District  of  Colum- 

1 1  bia  for  purposes  of  seeing  as  the  seat  of  the  government 

12  of  the  United  States. 

13  SEC.  112.  DESCRIPTION  OF  DISTRICT  OF  COLUMBIA  AFTER 

14  ADMISSION  OF  STATE. 

15  (a)  In  General. — Subject  to  the  succeeding  pro\'i- 

16  sions  of  this  section,  after  the  admission  of  the  State  into 

17  the  Union,  the  District  of  Columbia  shaU  consist  of  the 

18  propert}'-  described  in  subsection  (b)  and  shall  include  the 

19  principal  Federal  monuments,  the  White  House,  the  Cap- 

20  itol  Building,  the  United  States  Supreme  Court  Building, 
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[(Clarification  of  name  of  new  capital)] 

2 

1  and  the  Federal  executive,  legislative,  and  judicial  office 

2  buildings  located  adjacent  to  the  MaD  and  the  Capitol 

3  Building. 

4  (b)     Specific     Description     of     Metes     and 

5  Bounds.— After   the    admission   of  the    State   into    the 

6  Union,  the  specific  metes  and  bounds  of  the  District  of 

7  Columbia  shall  be  as  follows: 

Page  15,  line  6,  strike  "Washington,  DC,"  and  in- 
sert "After  the  admission  of  the  State  into  the  Union,  the 
District  of  Columbia". 

Page  15,  strike  "Washington,  DC"  each  place  it  ap- 
pears on  hne  9,  hne  11,  and  line  16  and  insert  "the  Dis- 
trict of  Columbia". 

Page  16,  line  9,  strike  "Wasliington"  and  all  that 
follows  through  "District  Building"  and  insert  "tlie  Dis- 
trict of  Columbia  shall  not  be  considered  to  include  the 
District  Building  after  the  admission  of  the  State  into 
the  Union". 

Page  17,  Hne  3,  strike  "that  connects  the  Common- 
wealth of  Virginia  with  Washington,  DC  (as  described  in 
section  112)"  and  insert  "that  will  connect  the  Common- 
wealth of  Virginia  \vith  tlie  District  of  Columbia  after  tlie 
admission  of  the  State  into  the  Union". 
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3 
Page  21,  strike  lines  20  tlirough  24  and  insert  the 
following  (and  conform  the  table  of  contents  accordingly): 

1  SEC.  201.   CONTINUATION  OF  REVISED   DISTRICT  OF  CO- 

2  LUMBIA  AS  SEAT  OF  FEDERAL  GOVERNMENT. 

3  After  the  admission  of  the  State  into  the  Union,  the 

4  seat  of  the  Grovemment  of  the  United  States  shall  be  the 

5  District  of  Columbia  as  described  in  section  112   (also 

6  known  as  "Washington,  DC"). 

Strike  "Washington,  DC,  voter"  each  place  it  ap- 
pears on  page  30,  lines  2,  10,  and  15,  and  page  31,  lines 
7,  9,  and  11,  and  insert  "District  of  Columbia  voter". 

Page  30,  line  17,  and  page  30,  line  22,  strike 
"Washington,  DC,"  each  place  it  appears  and  insert  "the 
District  of  Columbia  after  the  admission  of  the  State  into 
the  Union". 

Page  30,  line  20,  and  page  31,  line  2,  strike  "Wash- 
ington DC"  and  insert  "the  District  of  Columbia". 

Page  31,  hne  13,  strike  'Washington,  DC,"  and  in- 
sert "the  District  of  Columbia". 

Page  36,  hne  13,  strike  "Wasliington,  DC,  upon" 
and  insert  "the  District  of  Columbia  after". 

Page  36,  line  17,  strike  "Washington,  DC,"  and  in- 
sert "the  District  of  Columbia". 
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Ms.  Norton.  Thank  you,  Mr.  Chairman. 

At  subcommittee  I  offered  an  amendment  naming  the  seat  of  gov- 
ernment Washington,  DC. 

This  amendment  reserve  deals  with  concerns  that  come  from  a 
reading  of  the  bill  which  may  lead  people  to  believe  that  the  official 
name  of  the  new  seat  of  government  is  the  National  Capital  Service 
Area.  That  has  never  been  the  intention  of  this  bill.  I  could  not  en- 
vision schoolchildren  generating  much  enthusiasm  from  listeners 
when  describing  their  class  trip  to  the  National  Capital  Service 
Area. 

The  original  goal  was  to  the  preserve  the  familiar  name  that 
most  people  associate  with  the  seat  of  government  and  that  is 
much  revered. 

After  further  study,  it  has  become  clear  that  Washington,  DC,  is 
not  the  appropriate  formal  name  for  the  seat  of  government  since 
a  key  underlying  assumption  of  the  bill  is  that  the  seat  of  govern- 
ment would  continue  to  be  the  District  of  Columbia. 

Since  subcommittee  markup,  we  have  also  learned  that  the  offi- 
cial name  of  the  seat  of  government  for  almost  all  purposes,  if  one 
looks  at  Federal  statutes  in  a  systematic  way,  is  the  District  of  Co- 
lumbia. Hence,  it  is  problematic  to  designate  the  new  Capital  as 
Washington,  DC,  even  though  that  will  remain  its  colloquial  name. 

The  other  aim  was  to  eliminate  confusion  about  the  District  of 
Columbia  before  and  after  the  admission  of  New  Columbia.  The 
amendment  offered  today  cuts  through  complications  and  spells  out 
more  clearly  the  difference  between  the  District  as  it  exists  today 
and  the  State  of  New  Columbia  as  it  will  be  and  the  revised  Dis- 
trict of  Columbia  after  the  admission  of  New  Columbia. 

Since  the  point  of  the  bill  is  to  create  New  Columbia  and  a  re- 
vised seat  of  government  of  the  District  of  Columbia,  this  amend- 
ment clarifies  the  logistical  matters  that  accompany  such  a  change. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  vou. 

Is  there  anyone  else  who  would  like  to  be  heard  on  the  amend- 
ment? 

If  not,  the  question  occurs  on  the  amendment  offered  by  the 
gentle  lady  from  the  District  of  Columbia.  All  those  in  favor  signify 
by  saying  aye. 

[Chorus  of  ayes.] 

The  Chairman.  Those  opposed,  no. 

In  the  opinion  of  the  Chair,  the  ayes  have  it  and  the  amendment 
is  agreed  to. 

At  this  point,  I  would  recognize  the  gentleman  from  California, 
Mr.  Rohrabacher,  for  an  amendment. 

Mr.  Rohrabacher.  Mr.  Chairman,  I  have  an  amendment  at  the 
desk.  I  offer  an  amendment  regarding  payment  in  lieu  of  taxes. 

The  Chairman.  The  gentleman's  amendment  will  be  distributed, 
and  he  is  recognized  to  describe  his  amendment. 

[The  amendment  follows:] 
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Amendment  to  H.R.  51 
Offered  By  Mr.  Rohrabacher 

(Page  &  line  nos.  refer  to  Committee  Print  of  10/21) 

Page  23,  strike  lines  14  tlirough  22  and  insert  the 
following  (and  conform  the  table  of  contents  accordingly): 

1  SEC.   203.   ELIGIBIUTY  OF   STATE  TO  RECEIVE  FEDERAL 

2  PAYMENT  IN  LIEU  OF  TAX. 

3  Upon  the  admission  of  the  State  into  the  Union,  the 

4  State  shall  be  eligible  to  receive  a  pajonent  in  lieu  of  tax 

5  from  the  United  States  in  the  same  manner  as  any  other 

6  State  in  accordance  with  any  applicable  existing  authoritj'' 

7  under  which  the  United  States  may  make  such  payments 

8  to  States. 

Page  36,  strike  line  19  through  page  37,  line  7. 
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Mr.  RoHRABACHER.  Mr.  Chairman,  the  Delegate  from  the  District 
of  Columbia  has  insisted  that  the  State  of  New  Columbia  desires 
only  equal  treatment,  not  special  treatment.  As  she  said  in  a 
speech  on  the  floor  on  October  13 — and  I  quote — "We  do  not  want 
to  admit  the  District  of  Columbia  as  New  Columbia  without  accord- 
ing it  what  is  available  to  every  other  State  in  payment  of  lieu  of 
taxes  that  meets  certain  qualifications.  That  is  all  we  would  ex- 
pect." 

I  submit  that  my  amendment  accomplishes  this  purpose,  while 
the  language  added  at  subcommittee  does  not.  Section  203,  as  cur- 
rently worded,  provides  New  Columbia  a  special  payment — and  I 
quote — "in  order  to  compensate  the  State  for  unavEiilable  tax  reve- 
nues and  other  effects  on  the  revenues  of  the  State  resulting  fi^om 
the  significant  presence  of  the  Federal  Government  within  and 
nearby  the  State."  That  is  language  that  sets  up  a  special  payment 
available  to  no  other  State,  just  like  the  current  Federal  payment. 

My  amendment  strikes  this  special  payment  provision  and  in- 
serts in  its  place  language  clarifying  that  the  State  is  entitled  to 
payments  in  lieu  of  taxes  on  the  very  same  basis  as  every  other 
State  and  nothing  more  than  what  every  other  State  gets,  thus  car- 
rying out  the  stated  purpose  of  the  Delegate. 

In  case  someone  here  still  feels  the  new  State  would  be  entitled 
to  something  special,  let  me  reiterate  that  no  other  State  gets  a 
payment  in  lieu  of  taxes  for  Federal  buildings  even  though  they 
provide  fire  and  police  protection  for  those  buildings,  nor  is  there 
any  special  burden  that  New  Columbia  will  have  that  no  other 
State  must  bear. 

The  scenic  easement  provisions  were  put  in  this  bill  over  the  ob- 
jections of  our  side.  In  fact,  my  second  amendment  will  attempt  to 
take  them  out  of  the  bill.  I  believe  that  if  they  stay  in  an  admis- 
sions bill  which  was  enacted  in  law  they  would  be  found  unconsti- 
tutional. 

The  Delegate  assures  us  that  even  if  the  city  had  the  power  to 
change  the  schedule  of  heights  it  would  never  do  so.  So  clearly  this 
is  a  self-imposed  burden,  if  it  is  a  burden  at  all. 

The  point  is  that  all  States  are  supposed  to  be  admitted  on  an 
equal  footing  with  all  other  States,  and  whether  we  are  talking 
about  the  schedule  of  heights  or  payment  in  lieu  of  taxes,  equal 
means  equal  and  not  a  special  payment  that  no  other  State  can 
qualify  for  are  special  additions  on  the  law. 

I  ask  for  support  for  my  amendment  which  would,  of  course, 
make  the  State  of  New  Columbia  equal  to  all  other  States. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  If  the  Chair  may  be  heard  for  just  a  second,  the 
gentleman  from  California  has  just  raised  havoc  with  the  bill  I  in- 
tended to  put  in  to  get  extra  money  for  California's  migrant  popu- 
lation. But  I  would  hate  to  have  him  establish  a  precedent  here. 

Mr.  ROHRABACHER.  Mr.  Chairman,  to  be  fair,  I  think  I  have  op- 
posed those  payments  just  to  be  consistent. 

Thank  you. 

The  Chairman.  Well,  you  have  stuck  another  nail  in  the  coffin. 

Would  anyone  like  to  be  heard  on  the  amendment? 

Mr.  Bliley. 
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Mr.  Bliley.  Mr.  Chairman,  last  year  the  Delegate  submitted  ad- 
ditional material  for  the  record  compiled  by  the  Congressional  Re- 
search Service.  According  to  that  data  from  1988,  the  District  re- 
ceived $5.12  in  Federal  funds  for  each  dollar  of  Federal  taxes  paid. 
Among  the  50  States,  New  Mexico  received  the  highest  return  by 
getting  $2.32  from  the  Federal  Government  for  each  dollar  it  sent 
to  Washington.  Only  five  States  received  as  much  as  $1.50  or  more. 
At  the  lowest  end.  New  Jersey  received  just  62  cents  in  Federal 
funding  for  each  dollar  paid  in  Federal  taxes. 

CRS  information  requested  by  the  Delegate  also  included  the 
percent  distribution  of  State  and  local  government  general  revenue 
by  local  government  in  fiscal  year  1989  and  1990.  The  CRS  found 
that  nationally  the  Federal  Gfovernment  provided  only  16  percent 
of  State  and  local  spending.  But  the  Federal  Government  provided 
more  than  twice  that  rate,  over  36  percent,  for  the  District  govern- 
ment's revenue. 

Even  after  subtracting  the  current  Federal  payment  from  New 
Columbia's  Federal  funcSng,  the  State  would  automatically  receive 
a  far  higher  percentage  of  its  total  budget  from  Federal  funds  than 
other  States. 

In  light  of  these  facts,  Mr.  Rohrabacher's  amendment  only  seeks 
more  equality  among  the  States  and  less  special  treatment  for  one. 

Let  me  also  say  that  it  must  be  absolutely  unprecedented  to  com- 
pensate a  State  for  something  outside  of  its  borders.  We  do  not 
know  what  significant  presence  of  the  Federal  Grovemment  nearby 
the  State  means.  We  do  not  know  if  this  will  result  in  a  special 
payment  of  $1  or  $1  billion.  I  do  know  that  it  is  ill  advised  to  make 
such  an  open-ended  commitment. 

I  support  the  gentleman's  amendment  to  provide  some  fairness 
to  the  rest  of  the  States. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Does  anyone  else  wish  to  be  heard  on  the  amend- 
ment? 

Ms.  Norton.  Yes,  Mr.  Chairman. 

The  Chairman.  Ms.  Norton. 

Ms.  Norton.  First,  let  me  say  that  the  figures  quoted  by  the  gen- 
tleman from  Virginia  do  not  represent  funds  that  come  to  the  resi- 
dents of  the  District  of  Columbia  or  the  District  of  Columbia  gov- 
ernment but  do  represent  the  way  in  which  the  Federal  Govern- 
ment accounts  for  checks  that  go  through  this  territory,  including 
checks  that  are  made  out  to  those  who  earn  their  wages  in  the  Dis- 
trict of  Columbia  in  Federal  employment.  Most  of  those  people 
don't  live  in  the  District  of  Columbia.  So  that  $5.12  for  all  wages 
earned  is  an  incorrect  and  most  erroneous  figure. 

I  remind  the  gentleman  that  the  residents  of  the  District  of  Co- 
lumbia are  third  per  capita  in  taxes  paid  to  the  Federal  Treasury 
and  there  is  no  one  at  the  table  whose  residents  pay  more  per  cap- 
ita than  those  I  represent. 

The  reason  that  I  included  an  amendment  spelling  out  a 
PILOT — and  there  are  thousands  of  PILOTs  received  by  jurisdic- 
tions throughout  the  United  States — is  only  because  the  minority 
made  an  issue  of  the  notion  that  the  new  State  would  be  entitled 
to  any  compensation  from  the  Federal  Government. 
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Given  substantial  Federal  presence,  I  felt  it  was  my  obligation  to 
spell  out  the  existence  of  a  basis  for  a  PILOT,  and,  in  all  fairness, 
in  light  of  the  issue  that  has  been  made,  I  believe  that  my  amend- 
ment is  the  preferable  approach. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you. 

Are  there  other  comments? 

Mr.  Rohrabacher? 

Mr.  Rohrabacher.  Mr.  Chairman,  just  to  reiterate,  if  this 
amendment  goes  down,  this  is  nothing  but  basically  officially  tell- 
ing everybody  concerned  for  this  issue  that  the  State  can't  function 
on  its  own,  it  can't  function  like  every  other  State.  I  mean  if  we 
can't  say  that  straight  out,  flatly  out,  say  that  we  are  not  expecting 
anything  more  than  any  other  State  gets,  then  we  shouldn't  be  vot- 
ing for  statehood. 

One  of  the  reasons  I  am  opposed  to  statehood  is  that  I  don't  be- 
lieve that  this  area  can  function  as  a  State  without  some  special 
payments  that  are  made  because  it  just  isn't  economically  viable, 
and  voting  against  this  and  voting  this  down  is  just  nothing  but 
reaffirming  that  this  area  cannot  function  as  a  State. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Mr.  Saxton. 

Mr.  Saxton,  Mr.  Chairman,  I  have  to  say  that  I  have  mixed  emo- 
tions about  this  amendment.  On  the  one  hand,  as  Mr.  Rohrabacher 
just  pointed  out,  it  clearly  demonstrates  that  this  will  clearly  pro- 
vide that  the  District  of  Columbia  would  receive  the  same  kind  of 
treatment  as  all  other  States  would.  But  in  a  very  practical  sense, 
the  new  State,  in  my  opinion,  couldn't  exist  if  this  amendment 
were  made  part  of  the  bill.  I  am  going  to  support  it  to  make  the 
point. 

I  don't  pretend  to  be  an  expert  in  knowing  how  to  address  all  the 
issues.  Far  be  it  from  me.  The  Delegate  is  much  more  adept  at  un- 
derstanding the  nature  of  the  problems  of  Washington,  DC,  than 
this  Member  from  New  Jersey.  But  I  do  know  that  there  are  sig- 
nificant problems  here  that  have  to  be  addressed,  and  maybe  that 
is  the  place  to  start. 

I  know,  for  example,  that  just  in  the  last  few  weeks  the  Mayor 
of  the  city  was  seeking  additional  help  through  the  National  Guard 
and  asked  the  President  for  the  authority  to  call  up  the  National 
Guard  to  assist  in  law  enforcement  efforts.  It  is  a  significant  prob- 
lem. 

I  also  last  Wednesday  evening  had  the  opportunity  to  spend  the 
night  with  the  Washington,  DC.  Fire  Department.  Where  there 
used  to  be  two  trucks  in  a  particular  location,  there  is  now  one,  for 
fiscal  reasons.  There  is  a  notion  among  the  leadership  of  the  fire 
department  in  this  town  that  the  number  of  personnel  on  each  fire 
truck  will  be  reduced  further  than  it  already  has  been  for  fiscal 
considerations.  Just  a  short  time  ago  we  passed  the  DC  Appropria- 
tion bill  that  was  intended  to  provide  moneys  to  help  address  these 
f>roblems,  and  under  Mr.  Rohrabacher's  bill  that  process  would  no 
onger  take  place. 

Now  let  me  just  suggest  to  everybody  here  that  there  is  indeed 
a  problem  for  a  Member  fi-om  New  Jersey.  When  I  go  back  to  my 
State,  I  ride  through  towns  like  Newark,  NJ,  and  when  I  ride 
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through  and  look  out  the  window,  I  wouldn't  know  if  I  was  in  New- 
ark, NJ  or  Washington,  DC.  or  if  I  ride  through  Jersey  City,  NJ, 
I  wouldn't  know  if  I  were  in  Jersey  City  or  Washington,  DC  or  Edi- 
son, NJ  or  Camden,  NJ. 

I  believe  there  is  something  in  the  neighborhood  of  600,000  peo- 
ple that  live  in  this  town  and  two  or  three  times  that  many  who 
live  in  the  towns  that  I  just  mentioned  who  have  the  same  kinds 
of  problems  that  are  experienced  by  the  people  here. 

So  if  Washington,  DC,  as  a  State,  is  entitled  to  special  consider- 
ation to  address  these  very  serious  problems,  then  so  is  my  State. 

The  gentleman  from  Virginia  has  just  pointed  out  that  New  Jer- 
sey is  50  out  of  50  in  terms  of  the  moneys  that  we  receive  from 
the  Federal  (Government.  Yet  we  have  the  same  kinds  of  problems 
that  I  can  make  a  case  for  in  terms  of  the  number  of  people  af- 
fected. 

In  terms  of  the  number  of  human  beings  affected,  it  is  much 
worse  than  it  is  here,  and  yet  this  bill  provides,  as  it  is  currently 
written,  without  Mr.  Rohrabacher's  amendment,  special  consider- 
ation for  one  group  of  people.  It  makes  no  sense  to  me,  and  as  a 
Member  from  New  Jersey  I  certainly  can't  support  the  bill  without 
Mr.  Rohrabacher's  amendment. 

The  Chairman.  If  the  gentleman  would  yield  for  an  observation 
of  the  Chair,  I  can  explain  that  fire  truck. 

The  chief  must  be  clairvoyant  because  I  recall  this  summer — it 
must  have  been  right  after  payday — sitting  at  the  brasserie  in  the 
lovely  garden  one  afternoon  enjoying  my  luncheon,  when  a 
firetruck  drove  up  across  the  street  and  parked.  Like  most  red- 
blooded  Americans,  I  am  fascinated  with  firetrucks — one  of  these 
big  ones,  where  the  guy  sits  in  the  back  end  and  steers  with  the 
ladders — and  five  or  six  people  got  out  of  the  firetruck,  parked  kitty 
comer  across  the  street,  and  walked  over  to  Armand's  Pizza,  only 
to  return — I  can  see  how  they  train  for  carrying  bodies  out  of  burn- 
ing buildings — with  6  or  8  or  10  boxes  of  pizza  stacked  up.  It  took 
two  or  three  firemen  to  get  them — got  back  in  the  firetruck,  turned 
right,  and  headed  north  on  3d  Street,  and  probably  went  off  to  a 
fire. 

Now,  I  thought  to  myself,  if  that  fire  company  ever  comes  here 
and  asks  for  some  extra  money,  I  certainly  am  not  going  to  pay  any 
money  out  of  the  Federal  Treasury  for  that  hook  and  ladder  to  go 
be  a  pizza  pickup  patrol.  The  fire  chief  must  have  heard  me  by 
clairvoyance  and  decided  to  get  rid  of  that  firetruck. 

So  that  is  where  that  firetruck  went.  It  is  no  longer  on  the  pizza 
run,  and  therefore  we  won't  have  to  admonish  the  fire  department 
for  sending  these  expensive  adult  toys  out  to  collect  pizza  when 
they  should  be  serving  the  public  good.  I  hope  the  chief  has  learned 
well,  and  I  share  your  concern  with  the  absence  of  those  firetrucks. 

Mr.  Ballenger. 

Mr.  Ballenger.  Mr.  Chairman,  I  think  I  have  a  little  bit  dif- 
ferent approach  to  this.  This  is  pure  fairness  and  equity  among 
States. 

Currently  the  municipal  governments  of  our  Nation's  Capital  re- 
ceive that  Federal  payment  we  have  all  been  talking  about,  which 
is  equal  to  about  20  percent  of  their  total  revenues.  There  is  no 
precedent  for  any  State  to  receive  a  special  subsidy  from  the  tax- 
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payers  of  other  States,  nor  is  the  Federal  payment  hke  £iny  pay- 
ment States  have  received  upon  entering  the  Union. 

In  many  cases,  the  Federal  Government  has  provided  additional 
revenues  to  new  States,  but  the  source  of  these  revenues  is  precise. 
Federal  revenues  designated  for  a  newly  admitted  State  have  al- 
ways come  from  the  economic  activity  on  Federal  land  within  the 
new  State.  Whether  from  Federal  land  sales  or  mineral  or  forest 
development  fees  and  royalties,  these  moneys  have  never  been  paid 
by  this  Nation's  taxpayers,  who  are  also  burdened  with  supporting 
their  own  State  governments. 

Leaving  the  future  annual  payment  to  the  New  Columbia  up  to 
the  Transition  Commission  and  Congress  is  not  an  acceptable  solu- 
tion for  anyone.  So  I  simply  cannot  support  the  revision  of  the  bill 
to  dress  up  the  Federal  payment  for  New  Columbia  in  new  clothing 
and  then  act  like  it  doesn't  even  exist. 

The  bill  now  creates  an  entirely  new  exclusive  Federal  PILOT  for 
New  Columbia  for  which  no  other  State  can  qualify.  The  language 
does  far  more  than  is  purported  in  guaranteeing  equal  treatment 
for  New  Columbia.  H.R.  51  continues  the  long-running  demand  of 
statehood  advocates  for  special  treatment.  I  don't  support  that  con- 
cept, and  I  do  support  Congressman  Rohrabacher's  amendment. 

The  Chairman.  Would  anybody  else  like  to  be  heard? 

Ms.  Norton. 

Ms.  Norton.  Mr.  Chairman,  I  simply  want  to  reiterate  for  the 
record  that  there  is  no  difference  that  is  significant  between  Mr. 
Rohrabacher's  amendment  and  mine  except  that  my  amendment 
spells  out  in  greater  detail  what  the  payment  in  lieu  of  taxes  is  for. 

Given  the  issue  that  has  been  made  in  this  committee  and  sub- 
committee about  the  payment  of  any  such  amount,  I  believe  it 
would  be  legislative  malpractice  and  the  failure  of  obligation  to  my 
constituents  not  to  spell  out  why  I  think  a  payment  in  lieu  of  taxes 
is  appropriate  here. 

Note  that  we  do  not  name  a  specific  amount.  We  are  aware  that 
the  Federal  Government  pays  about  20  percent  of  our  budget  now. 
We  have  looked  into  the  possible  sources  for  the  District  of  Colum- 
bia. 

Let  me  assure  the  gentleman  on  the  other  side  that  we  appre- 
ciate your  solicitude  and  hope  that  means  that  you  will  be  voting 
for  the  Federal  payment  whenever  it  comes  up,  but  that  in  any 
case  the  PILOT  will  not  be  the  only  source  of  revenue  for  the  Dis- 
trict of  Columbia.  It  will  be  one  source,  and  not  the  greatest  source. 

Finally — not  to  worry— Congress  has  the  last  word  on  every 
PILOT.  Congress  must  appropriate  the  amount.  You  lose  nothing 
by  voting  for  my  amendment,  because  not  the  Transition  Commis- 
sion, which  can  only  recommend  to  Congress,  a  transition  commis- 
sion which  is  not  a  part  of  this  body,  but  you  yourselves,  gentle- 
men, shall  be  the  final  arbiters  of  whatever  amount  the  District 
may  or  may  not  qualify  for. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Does  anyone  else  wish  to  be  heard? 

If  not,  the  question  occurs  on  the  amendment  offered  by  the  gen- 
tleman from  California.  All  those  in  favor  will  signify  by  saying 
aye. 

[Chorus  of  ayes.] 
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The  Chairman.  Those  opposed  signify  by  saying  no. 

[Chorus  of  noes.] 

The  Chairman.  In  the  opinion  of  the  Chair,  the  noes  have  it. 

Mr.  RoHRABACHER.  Mr.  Chairman,  I  ask  for  a  recorded  vote. 

The  Chairman.  The  gentleman  asks  for  a  recorded  vote.  The 
clerk  will  call  the  roll. 

The  Clerk.  Mr.  Dellums? 

The  Chairman.  Mr.  Dellums  votes  no  by  proxy. 

The  Clerk.  Mr.  Wheat? 

The  Chairman.  Mr.  Wheat  votes  no  by  proxy. 

The  Clerk.  Mr.  McDermott? 

The  Chairman.  Mr.  McDermott  votes  no  by  proxy. 

The  Clerk.  Ms.  Norton? 

Ms.  Norton.  No. 

The  Clerk.  Mr.  Lewis? 

Mr.  Lewis.  No. 

The  Clerk.  Mr.  Jefferson? 

The  Chairman.  Mr.  Jefferson  votes  no  by  proxy. 

The  Clerk.  Mr.  Bliley? 

Mr.  Bliley.  Aye. 

The  Clerk.  Mr.  Rohrabacher? 

Mr.  Rohrabacher.  Aye. 

The  Clerk.  Mr.  Saxton? 

Mr.  Saxton.  Aye. 

The  Clerk.  Mr.  Ballenger? 

Mr.  Ballenger.  Aye. 

The  Clerk.  Mr.  Stark? 

The  Chairman.  No. 

The  clerk  will  report  the  vote. 

The  Clerk.  Mr.  Chairman,  on  this  vote  there  are  four  ayes  and 
seven  noes. 

The  Chairman.  The  amendment  is  not  agreed  to. 

Mr.  Rohrabacher? 

Mr.  Rohrabacher.  Mr.  Chairman,  I  offer  my  second  amendment 
on  scenic  easements. 

The  Chairman.  The  amendment  will  be  distributed,  and  the  gen- 
tleman is  recognized  to  describe  his  amendment. 

[The  amendment  follows:] 
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Amendment  To  The  Committee  Print  of  H.JEL 

51 
Offered  By    mr.  rohrabacher  12 

Fa^c  25,  strike  line  1  nud  till  that  follows  through 
line  V^  on  page  29  (and  redesitpate  the  subse<^u«Tit  sec- 
tions ticcordin{5;ly). 
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^ 
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Mr.  RoHRABACHER.  Mr,  Chairman,  when  we  mafked  up  H.R.  51 
in  subcommittee,  the  subcommittee  Chair  recognized  the  unconsti- 
tutionaHty  of  the  provisions  of  the  bill  continuing  the  Federal  con- 
trol over  the  schedule  of  heights.  In  their  place,  she  inserted  a  new 
mechanism  to  regulate  building  heights  under  which  the  Federal 
Government  would  take  an  easement  over  the  entire  State  of  New 
Columbia. 

While  I  applaud  the  Delegate  for  recognizing  what  had  been  a 
major  problem  with  the  bill  as  introduced,  I  have  to  note  that  she 
has  failed  to  solve  the  problem.  There  are  at  least  three  flaws  in 
the  scenic  easement  proposal,  each  of  which  are,  in  my  judgment, 
fatal. 

First,  the  scenic  easement  attempts  to  accomplish  indirectly 
what  everyone  agrees  Congress  cannot  accomplish  directly,  namely 
to  deprive  the  State  of  New  Columbia  of  the  sovereign  power  to 
regulate  building  heights. 

If  the  Federal  Government  cannot  do  this  directly  by  passing  a 
statute,  then  I  fail  to  see  how  it  can  do  so  by  acquiring  a  property 
right,  which  is  basically  what  we  are  talking  about  here.  Either 
way,  the  sovereign  power  of  the  new  State  is  intentionally  im- 
paired, something  which  the  equal  footing  doctrine  prohibits. 

Even  if  this  proposal  did  pass  constitutional  muster,  however,  its 
cost  to  the  Federal  Government  would  be  staggering. 

As  amended,  H.R.  51  delegates  to  the  Secretary  of  the  Interior 
the  power  to  develop  procedures  for  determining  the  extent  to 
which  private  landowners  would  be  compensated  for  the  scenic 
easement  that  is  being  taken  by  the  Federal  Government. 

The  subcommittee  received  testimony  that  private  owners  would 
be  entitled  to  no  compensation,  but  it  is  hard  to  see  how  a  property 
right  can  be  of  value  to  the  Federal  Government  and  be  of  no  value 
to  the  owners  from  which  it  is  taken. 

Indeed,  by  giving  the  Secretary  the  power  to  compensate  land- 
owners, the  bill  effectively  abandons  the  no  compensation  theory. 
Can  anyone  seriously  doubt  that  the  right  to  vertical  development 
in  the  District  would  be  a  very  valuable  asset  indeed? 

But  supposing  that  the  easement  is  constitutional  and  that  the 
Secretary  somehow  finds  that  no  compensation  is  warranted,  H.R. 
51  would  set  up  a  precedent  that  would  allow  the  Federal  Govern- 
ment to  take  property  rights  in  cities  like  San  Francisco  or  Seattle 
without  compensating  private  owners.  They,  too,  have  views  that 
are  worth  protecting  in  the  national  interest.  Worse,  since  the  Gov- 
ernment will  possess  a  property  right,  it  could  trsinsfer  the  ease- 
ment to  private  parties. 

Under  this  bill,  the  right  to  develop  New  Columbia  ultimately 
could  be  held  perhaps  not  even  in  the  hands  of  Congress,  which  is 
bad  enough,  but  perhaps  even  it  could  be  transferred  to  a  private 
group  or  private  organization. 

Thus,  Mr.  Chairman,  the  provisions  I  propose  to  strike  from  the 
bill  are  worse  than  the  provisions  they  replaced  and,  in  fact,  have 
downright  scary  implications  for  both  the  Federal  Treasury  and 
private  property  rights  as  a  principle.  So  I  urge  support  of  my 
amendment  that  would  basically  come  to  grips  with  this. 

Thank  you  very  much. 
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The  Chairman.  Would  anybody  like  to  be  heard  on  the  amend- 
ment? 

Ms.  Norton. 

Ms.  Norton.  Mr.  Chairman,  this  matter  was  exhaustively  re- 
searched and  discussed  in  committee. 

Without  going  into  all  of  the  technical  requirements  of  the  law 
of  eminent  domain,  the  air  rights  over  the  District  of  Columbia 
have  no  market  value  for  the  reason  that  they  have  been  limited 
by  law  and  thus  have  acquired  no  market  value.  Under  the  law, 
if  a  party  were  to  seek  funds  for  this  scenic  easement  under  it  the 
law  of  eminent  domain 

Mr.  ROHRABACHER.  Would  is  gentle  lady  yield  for  a  question. 

Ms.  Norton.  As  soon  as  I  get  the  words  out  of  my  mouth — would 
not  be  entitled  to  any  payment. 

Yes,  I  will  yield. 

Mr.  ROHRABACHER.  Would  that  change  under  statehood? 
Wouldn't  that  law  then  no  longer  be  applicable? 

Ms.  Norton.  My  amendment  requires,  first,  that  the  easement 
be  taken  before  the  land  is  trgmsferred. 

However,  it  would  indeed  apply  even  if  the  Grovemment  sought 
to  take  such  easement  afterward.  The  difference  is  that  if  you  took 
such  an  easement  over  San  Francisco,  you  would  be  taking  ease- 
ments over  land  that  obviously  has  a  market  value,  unlike  an  ease- 
ment over  the  District  of  Columbia  which  has  no  market  value  be- 
cause it  has  been  limited  by  law. 

This  is  a  matter,  again,  that  was  exhaustively  researched  and  ex- 
haustively discussed  in  committee.  I  checked  with  constitutional 
scholars.  That  is  the  law  of  the  law  of  eminent  domain.  You  might 
wish  it  to  be  different.  It  cannot  be  different  though,  because  a 
market  value  is  acquired  because  something  a  is  marketable. 

Under  the  law  of  eminent  domain,  the  air  rights  over  the  Na- 
tion's Capital  are  not  now  marketable,  have  not  ever  been  market- 
able, have  no  value  to  anyone,  and  no  one  could  seek  recompense 
for  them.  If  they  could,  I  would  be  the  first  to  inform  my  own  con- 
stituents, "There  is  money  out  there  that  you  ought  to  apply  for." 

The  Chairman.  Is  anyone  else  seeking  recognition  on  the  amend- 
ment? 

Mr.  Bliley. 

Mr.  Bliley.  Mr.  Chairman,  I  would  like  to  voice  my  support  for 
my  colleague's  amendment  to  strike  the  scenic  easement  provi- 
sions. 

To  my  mind,  it  is  abundantly  clear  that  the  building  heights 
problem  stands  out  as  an  emblem  of  all  the  problems  associated 
with  statehood  for  the  District  of  Columbia. 

Efforts  to  retain  Federal  control  over  building  heights,  whether 
through  the  use  of  a  scenic  easement  or  through  some  other  vehi- 
cle, highlight  just  one  of  the  substantial  constitutional  hurdles  to 
the  District  of  Columbia's  statehood  that  this  committee  has  stead- 
fastly refused  to  acknowledge. 

At  the  same  time,  the  scenic  easement  provisions  of  H.R.  51  il- 
lustrate that  the  Federal  interest  is  intertwined  with  local  concerns 
not  simply  in  the  National  Capital  Service  Area  but  throughout  the 
entire  District  of  Columbia. 
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We  cannot  simply  hack  through  the  thousand  delicate  strands 
that  bind  the  District  to  the  Federal  seat  of  government  without 
doing  serious  and  substantial  damage  to  both. 

Mr.  Chairman,  we  do  a  disservice  both  to  our  constituents  and 
to  the  residents  of  the  District  of  Columbia  by  pretending  that  we 
have  resolved  the  difficult  constitutional  and  practical  proolems  as- 
sociated with  the  District  of  Columbia  statehood  proposal. 

It  is  more  nearly  the  truth  that  we  are  just  beginning  to  under- 
stand the  full  depths  of  those  problems,  and  it  is  certainly  the  case 
that  the  scenic  easement  proposal  doesn't  solve  any  of  those  prob- 
lems and  may  well  be  the  source  of  some  new  ones. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Mr.  Ballenger. 

Mr.  Ballenger.  Mr.  Chairman,  I  appreciate  the  District  Dele- 
gate's attempt  to  remedy  a  fatal  flaw  contained  in  the  original  bill 
on  the  Building  Heights  Limitation  Act.  But  the  proposed  solution 
raises  a  number  of  troubling  questions  by  itself,  and  I  can't  support 
the  proposal  at  this  time  and  in  its  present  form. 

The  Federal  liability  may  not  be  anything,  but  unless  I  am  mis- 
taken, you  say  there  is  no  value  to  the  property  rights  above  the 
District  of  Columbia.  But  as  I  remember  it,  the  city  of  New  York 
took  Grand  Central  Station  and  sold  the  property  rights  above 
Grand  Central  Station  and  built  Madison  Square  Garden  on  top  of 
it.  Now  that  doesn't  mean  that  is  necessarily  going  to  apply  here, 
but  that  did  occur. 

Ms.  Norton.  Would  the  gentleman  yield? 

Mr.  Ballenger.  Yes,  Ma  am. 

Ms.  Norton.  The  air  rights  above  Grand  Central  Station  and 
areas  surrounding  Grand  Central  Station  had  been  marketed,  and 
they  had  acquired  a  market  value.  The  air  rights  above  the  District 
of  Columbia  have  never  acquired  a  market  value  because  they  have 
been  limited  by  law,  and  there  is  a  distinct  difference  between  the 
air  rights  above  the  District  of  Columbia  and  the  air  rights  above 
virtually  all  other  territory  in  the  United  States.  No  such  analogies 
are  apposite  here. 

Mr.  Ballenger.  Well  maybe  not  so,  but  let  me  just  say  that  we 
were  here  last  week  when  we  did  the  biological  survey,  and,  unless 
I  am  mistaken,  the  bill  itself  was  almost  killed  by  the  ability  of 
somebody  to  take  property  rights  away  from  the  individuals  that 
owned  the  land.  I  think  you  are  adding  a  paragraph  or  a  part  to 
this  bill  that  won't  go  very  far  as  far  as  property 

Mr.  Bliley.  Would  the  gentleman  yield? 

Mr.  Ballenger.  Yes,  sir. 

Mr.  Bliley.  I  would  like  to  ask  a  question  of  the  Delegate  from 
the  District. 

Eleanor,  does  the  Federal  Government  limit  the  air  rights  above 
any  other  State? 

Ms.  Norton.  I  don't  know  of  other  instances.  It  probably  does. 

We  were  made  to  understand  that  the  Federal  Government,  in 
fact,  has  taken  scenic  easements  over  much  land  in  the  United 
States,  much  of  it  around  areas  that  are  open  areas  that  it  simply 
doesn't  want  to  have  encroachments  upon. 

If  those  areas  have  not  been  limited  in  such  a  way  as  to  take 
away  their  market  value  because  they  have  been  limited  for  years, 
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then  of  course  there  would  be  a  marketable  price  that  would  have 
to  be  paid.  I  assure  the  gentleman  that  if  there  is  an  attempt  to 
take  tne  air  rights  over  any  part  of  the  gentleman's  district  that 
almost  always  because  normally  for  private  property  air  rights  are 
marketable  and  have  a  market  value,  that  you  would  not  be  bound 
by  this  precedent  over  the  District  of  Columbia  which  is  virtually 
sui  generis. 

Mr.  Bliley.  Thank  you. 

The  Chairman.  Would  anyone  else  like  to  be  heard  on  the 
amendment? 

Mr.  Rohrabacher. 

Mr.  Rohrabacher.  Mr.  Chairman,  I  would  like  to  submit  for  the 
record  a  statement  by  Richard  Epstein,  a  professor  of  economics  at 
the  University  of  Chicago — I  believe  it  is  law  and  economics  at  the 
University  of  Chicago-wno  is  an  expert  on  government  takings,  and 
his  statement  for  the  record  will  point  out  the  flaws  in  the  scenic 
easements  approach  taken  by  H.R.  51. 

Again,  this  whole  issue  underscores  that  granting  statehood  to 
the  District  of  Columbia  as  a  means  of  accomplishing  the  civil 
rights  objectives  for  the  600,000  people  who  live  here — which  is  an 
honorable  objective  indeed — ^is  not  as  simple  as  it  seems  and  there 
are  other  approaches  that  could  be  taken  that  are  much  better  at 
solving  this  problem  of  a  certain  number  of  our  citizens  not  being 
able  to  vote  for  two  United  States  Senators.  So  I  would  like  to  sub- 
mit Mr.  Epstein's  statement  for  the  record. 

The  Chairman.  Without  objection,  it  will  be  included  in  the 
record. 

[The  prepared  statement  of  Mr.  Epstein  follows:] 
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The  Honorable  Thomas  J.  Bliley,  Jr. 
Ranking  Minority  Member 
Committee  on  the  District  of  Columbia 
Room  1310,  Longworth  House  Office  Building 
Washington,  D.C.  20515 

Re:  Scenic  Easement  over  the  District  of  Columbia 

Dear  Congressman  Bliley: 

I  have  reviewed  the  materials  that  were  provided  to  me  by  your  staff 
on  the  proposed  scenic  or  conservation  easement  that  the  Federal 
government  could  take  before  the  creation  of  a  state  of  New  Columbia.  At 
the  outset,  I  should  stress  that  I  take  no  position  on  question  of  whether  the 
creation  of  a  state  of  New  Columbia  is  a  good  or  a  bad  idea.  My  only  concern 
is  with  the  question  of  whether  the  proposed  federal  scenic  easement  may  be 
created  as  a  prelude  to  statehood,  and  if  so,  whether  just  compensation  is 
required. 

It  is  evident  that  the  entire  proposal  is  surely  bold,  and  it  strikes  out  in 
new  and  uncharted  directions.  It  is  so  difficult  in  fact,  that  I  have  not  been 
able  to  see  my  way  clear  through  to  the  bottom  of  the  issues,  but  I  do  have  at 
least  some  sense  of  the  hidden  pitfalls  that  lie  in  the  way  of  such  a  proposal.  I 
shall  therefore  set  out  some  of  the  issues  that  this  proposal  fairly  raises.  In 
doing  so  I  shall  play  off  the  memorandum  of  July  28,  1993  prepared  by  Mark 
Medish  of  Covington  &  Burling  in  support  of  the  proposal.  (I  note  for  the 
record  that  Charles  A.  Horsky  and  Mark  P.  Jacobsen  also  signed  the  memo, 
and  refer  to  Mr.  Medish  because  he  testified  before  the  Committee.)  I  might 
also  add  that  I  have  not  done  any  independent  research  on  this  question,  but 
have  instead  relied  on  my  general  knowledge  of  takings  questions.  I  do  hope 
that  what  I  have  to  say  will  stimulate  further  thought  and  work  on  the  part  of 
the  Committee. 


Bliley 
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An  Indirect  Escape  from  the  Equal  Footing  Doctrine?  As  I  understand 
the  situation,  the  original  unamended  version  of  H.R.  51  simply  provided 
that  the  proposed  state  of  New  Columbia  could  not  amend  the  height 
restrictions  now  in  place  in  the  District  without  the  consent  of  the  Congress. 
The  difficulty  with  that  obvious  solution  is  that  it  necessarily  limits  the 
power  of  the  new  state  to  determine  the  content  of  its  own  constitution  and 
laws,  and  thus  is  inconsistent  with  the  equal  footing  doctrine,  which  requires 
that  each  state  be  equal  with  all  other  states,  both  in  its  relations  to  the  others 
as  states,  and,  critical  in  this  context,  in  its  relationship  to  the  federal 
government.  The  scenic  or  conservation  easement  is  thought  to  be  a  way 
around  this  restriction. 

The  most  obvious  objection  to  the  proposal  is  that  Congress  cannot  do 
indirectly  what  it  cannot  do  directly.  Here  the  entire  proposal  is  advanced  as  a 
way  to  circumvent  the  equal  footing  doctrine,  and  should  therefore  be  viewed 
under  a  presumption  of  distrust,  as  an  effort  to  evade  constitutional 
restrictions  on  the  structure  of  the  federal  system.  The  equal  footing  doctrine 
is  important  because  it  insures  that  the  expansion  of  the  union  will  not  alter 
the  balance  of  power  among  the  states,  or  alter  the  basic  structure  of  the 
national  government.  The  future  business  of  legislation  would  be  hopelessly 
compromised  if  each  state  had  its  own  special  deal  with  the  national 
government.  The  strict  uniformity  is  necessary  to  prevent  favoritism  and 
faction.  The  per  se  rule  has  served  this  nation  well.  Why  countenance  its 
avoidance  by  a  self-proclaimed  subterfuge? 

And  subterfuge  there  is.  As  Mr.  Medish  notes  in  his  memorandum: 
"General  zoning  authority  is  universally  viewed  as  an  extension  of  the  police 
powers  reserved  in  our  federal  system  to  states  and  municipalities."  (P. 7).  If 
so,  then  how  could  a  state  be  required  to  waive  its  powers  to  zone  as  a 
condition  for  entry  into  the  union?  If  it  is  unconstitutional  for  Congress  to 
pass  legislation  whereby  a  new  state  cannot  remove  its  building  restrictions 
without  the  consent  of  Congress,  then  how  does  that  situation  alter  by  using 
the  takings  clause  to  give  the  federal  government  a  scenic  easement  for  that 
identical  end? 

Any  scenic  easement  would  be  the  property  of  the  United  States 
government.  After  all,  in  order  for  the  easement  to  be  taken  under  the 
eminent  domain  power  it  has  to  be  property  in  the  first  place,  and  if  it  is 
property  when  in  the  hands  of  the  citizens  whose  property  is  subject  to  the 
police  power  restriction,  how  does  it  cease  to  be  property  when  it  comes  into 
the  hands  of  the  federal  government?  But  if  the  federal  government  has  this 
easement,  then  presumably  it  also  has  all  the  attributes  of  ownership 
associated  with  any  garden-variety  easement.  So  like  the  ordinary  holder  of 
an  easement,  the  federal  government  has  the  power  to  release  all  or  a  portion 
of  the  easement  for  the  benefit  of  the  holder  of  the  servient  tenement,  in  this 
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case  the  state  of  New  Columbia  or  (it  is  not  clear)  the  individual  landowners 
over  whose  property  the  easement  runs. 

It  is  at  this  point  that  the  proposal  unravels.  Since  the  federal 
government  may  decide  whether  to  release  or  maintain  the  easement,  then 
the  easement  removes  none  of  the  problems  under  the  equal  footing 
doctrine.  The  situation  is  still  one  in  which  the  new  state  may  change  its 
provisions  on  height  restrictions  (whether  by  constitutional  amendment  or 
legislation)  with  the  consent  of  Congress,  but  cannot  do  so  without  the 
consent  of  Congress.  If  that  division  of  power  is  thought  unconstitutional 
when  the  federal  government  acts  as  a  sovereign,  it  is  hard  to  see  how  it 
becomes  constitutional  when  the  federal  government  acts  as  the  holder  of  a 
dominant  tenement,  especially  when  Congress  is  not  a  single  person,  but  can 
only  modify  its  easements  through  ordinary  legislation.  It  looks  therefore  as 
though  the  introduction  of  the  easement  changes  nothing  about  the 
relationship  between  Congress  and  the  new  state.  Things  seem  exactly  as 
there  were  under  the  previous  proposals  whereby  Congress  could  veto  any 
change  of  height  restrictions  under  state  law. 

The  point  here  can  be  stated  in  another  way.  Mr.  Medish's  memo 
makes  it  appear  as  though  once  the  scenic  easement  is  taken  by  Congress, 
then  it  disappears  from  politics,  that  is,  the  easement  remains  fixed  in 
perpetuity  in  its  original  form.  But  no  property  interest  is  stable  enough  to 
withstand  the  united  intentions  of  the  next  generation.  Even  if  the  dead 
hand  of  the  past  decreed  that  certain  forms  of  property  were  nontransferable 
and  nonalienable,  the  unanimous  consent  of  the  next  generation  could  surely 
change  that  outcome,  for  there  would  be  no  one  left  to  protest.  This  case  does 
not  even  test  the  extreme,  for  there  is  no  need  for  unanimity,  because  the 
conditions  of  the  easement  could  be  waived  by  the  usual  Congressional 
majorities.  The  easement  over  the  new  state  remains  in  play  just  as  it  did 
under  the  previous  proposal. 

Thus  far  I  have  made  it  appear  that  there  is  no  difference  between  the 
old  legal  arrangement  where  the  federal  government  exerts  its  control  under 
its  sovereign  police  power  (which  is  where  it  got  the  authority  to  impose  the 
height  restrictions  over  the  District  in  the  first  place)  and  where  it  acts  as  a 
property  owner.  But  in  fact  there  are  important  differences  that  make  this 
proposed  easement  less  desirable  than  the  original  proposal  that  the  height 
restrictions  could  not  be  changed  without  Congressional  approval.  The  police 
power  is  generally  regarded  as  inalienable,  for  the  sovereign  is  not  allowed  to 
delegate  its  power  to  protect  the  public  safety  and  welfare  to  any  private  party 
that  might  act  with  quite  different  intentions.  Therefore  when  the  height 
restrictions  are  imposed  pursuant  to  the  police  power,  they  may  be  waived  by 
the  state,  but  the  power  of  their  enforcement  carmot  be  transferred  to  a  third 
party. 
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The  legal  situation  strikes  me  as  being  less  clear  when  the  federal 
government  possesses  an  easement.  In  this  context,  it  is  said  that  there  is  no 
exercise  of  the  police  power  (although  the  reasons  for  taking  the  easement 
belie  the  claim).  So  what  is  to  prevent  the  Congress  after  the  fact  from 
deciding  to  transfer  the  easement  to  some  third  party,  say  the  Sierra  Club  or 
the  National  Wildlife  Federation?  The  rules  on  the  transfer  of  easements  are 
far  from  clear.  In  some  cases  it  is  said  to  depend  on  whether  the  easement  is 
in  gross  or  whether  it  is  appurtenant  to  a  specific  piece  of  real  property.  But  I 
suspect  that  no  one  knows  what  the  federal  law  is  on  this  point,  if  there  is 
any,  so  the  possibility  cannot  be  ruled  out  that  transferability  by  Congress  may 
under  some  circumstances  be  permitted.  And  if  that  takes  place,  then  it  looks 
as  though  any  new  state  would  be  subject  to  a  set  of  disabilities  to  which  no 
existing  state  is  subject. 

It  is  of  course  possible  to  deny  the  fact  of  transferability  after  the  fact  by 
saying  that  this  is  a  very  special  kind  of  easement,  one  which  by  its  own  terms 
is  not  transferable  to  any  third  party.  But  if  that  course  of  action  is  taken  then 
two  other  difficulties  crop  up.  First,  this  self-denying  easement  starts  to  look 
less  Uke  an  easement  and  more  like  the  exercise  of  the  nonexistent  federal 
police  power  over  the  states.  Or  second,  the  federal  restriction  on  alienability 
may  be  regarded  as  invalid,  as  being  "repugnant"  to  the  nature  of  easements 
in  general.  The  moral  of  the  story  should  be  clear.  One  cannot  simply  give  a 
stamp  of  good  health  to  the  easement  proposal  by  looking  at  the  events  that 
lead  up  to  the  creation  of  the  easement.  It  is  also  necessary  to  see  how  the 
easement  will  operate  after  it  is  created.  The  ability  of  the  federal  government 
to  make  a  blanket  or  selective  release  from  the  easement  is  itself  enough  to 
invalidate  the  proposal  under  the  equal  footing  doctrine.  And  the  other 
complications  about  alienation  raise  further  practical  and  constitutional 
difficulties  that  are  not  addressed  in  Mr.  Medish's  memo. 

Unconstitutional  Conditions  My  second  concern  with  the  proposed 
scheme  has  to  do  with  the  timing  of  the  creation  of  the  easement.  Let  us 
assume  for  the  sake  of  argument  that  the  state  of  New  Columbia  was  created 
without  addressing  the  problem  of  height  restrictions  at  all.  Afterwards, 
could  the  Congress  decide  to  change  the  situation  and  use  its  eminent 
domain  power  (even  on  payment  of  compensation)  in  order  to  reimpose  the 
order  now  created  under  the  1910  law?  If  it  could  do  so  in  this  case,  then 
presumably  it  could  do  so  with  respect  to  all  other  states  with  which  the  new 
state  is  on  equal  footing.  Yet  I  suspect  that  the  effort  of  Congress  to  acquire  a 
height  easement  over  New  York  or  Chicago  (where  there  are  federal 
buildings)  would  be  regarded  as  beyond  the  scope  of  the  Congressional  powers 
unless  another  extravagant  interpretation  of  commerce  clause  can  rescue  yet 
another  ill-designed  Congressional  initiative.  But  if  the  easement  could  not 
be  imposed  after  the  creation  of  the  state,  then  how  can  it  be  imposed  as  a 
precondition  for  statehood? 
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This  entire  discussion  requires  yet  another  look  at  whether  the 
proposal  to  create  a  federal  sceruc  easement  attaches  an  unconstitutional 
condition  on  statehood.  It  may  well  be  that  the  federal  goverrunent  has  total 
discretion  on  whether  or  not  to  admit  new  states.  But  here  again  the  greater 
power  does  not  include  the  lesser  power.  So  while  it  can  withhold  the  power 
to  admit,  if  it  decides  to  admit,  then  it  must  admit  without  conditions,  as  the 
equal  footing  doctrine  implies.  If  the  easement  could  not  be  imposed  after 
admission,  then  how  can  it  be  imposed  as  a  condition  on  admission?  It 
seems  to  me  that  the  entire  legislative  deal  has  to  be  viewed  as  a  single 
contemporaneous  act,  and  that  the  surrender  of  the  easement  is  really  no 
different  from  requiring  the  new  state  to  pay  a  lump  sum  fee  for  admission  to 
the  imion.  Once  again  it  looks  that  the  law  is  trying  to  achieve  by  indirection 
what  it  cannot  achieve  directly. 

In  this  regard,  Mr.  Medish  notes  that  in  other  instances  new  states  were 
admitted  into  the  union  only  after  the  federal  government  reserved  special 
forms  of  property  rights,  most  notably  fishing  and  water  rights.  Yet  those  are 
traditional  forms  of  property  interests  that  are  closely  analogous  to  the 
interests  in  land,  which  the  federal  government  has  long  retained.  But  here 
the  scenic  easement  strikes  me  as  a  very  different  kettle  of  fish.  This 
easement  is  less  an  interest  in  property  than  a  way  to  govern  the  future 
course  of  development  of  an  entire  state.  The  law  of  zoning  comes  under  the 
heading  of  regulatory  takings,  a  half-fish/half-foul  type  of  venture.  The 
scenic  easement  looks  like  a  system  of  federal  regulation  masquerading  as  a 
property  interest,  and  at  the  very  least  seems  far  more  likely  to  run  afoul  of 
the  equal  footing  doctrine.  At  the  very  least  the  parallels  need  further 
exploration. 

The  Federal  Takings  Power  Another  difficulty  with  the  Medish  memo 
is  that  it  does  not  properly  locate  the  source  of  the  federal  power  to  take  the 
easement  in  question.  Again  the  critical  concession  is  on  page  7:  "Congress 
simply  does  not  have  the  constitutional  authority  to  exercise  garden-variety 
zorung  powers,  which  height  restrictions  exemplify,  over  an  existing  state." 
The  same  rule  therefore  should  apply  to  Congress's  power  over  new  states, 
given  the  equal  footing  doctrine. 

In  order  to  overcome  this  argument,  Mr.  Medish  states  that  the 
government  can  exercise  its  power  under  the  takings  clause,  so  long  as  it 
provides  just  compensation,  where  needed.  He  also  correctly  notes  that  state 
governments  routinely  use  this  power  to  condemn  property  in  the  interests 
of  preservation.  But  state  governments  have  plenary  power  save  where  this 
power  is  limited  by  the  federal  constitution.  The  federal  government  has 
only  limited  powers.  It  is  not  stated  which  power  applies  here. 

What  then  can  be  done  to  repair  the  concession  made  on  page  7?  Mr. 
Medish's  ar\swer  is  that  Congress  can  exercise  its  power  to  take  under  the  fifth 
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amendment;  "nor  shall  private  property  be  taken  for  public  use,  without  just 
compensation."  The  scenic  easement,  we  are  told,  may  be  taken  because  it 
only  "invokes  Congress'  well  settled  power  of  eminent  domain  over  real 
property."  (P.  14).  But  this  proposition  fundamentally  misconceives  the 
relationship  of  the  fifth  amendment  to  federal  power  generally.  The  plain 
language  of  the  fifth  amendment  should  make  it  clear  that  the  takings  clause 
represents  a  limitation  on  the  powers  that  Congress  otherwise  has  under 
Article  I  in  passing  laws.  The  amendment  is  not  a  new  source  of  power. 
Where  Congress  already  has  the  power  to  take  under  Article  I,  then  the 
exercise  of  that  power  must  be  subject  to  the  limitation  to  pay.  The  takings 
clause  does  not  create  any  new  source  of  Congressional  power.  Congress  may 
have  power  to  take  land  to  build  an  post  office.  If  so  it  is  the  power  to  run  the 
mails  that  carries  with  it  the  power  to  build  the  post  office,  and  to  condemn 
land  for  that  purpose.  The  fifth  amendment  only  kicks  in  to  say  that  when 
that  land  is  taken  for  the  post  office,  its  owner  must  be  compensated.  When 
the  bill  of  rights  passed,  everyone  agreed  that  its  additional  limitations  on 
federal  power  should  not  be  construed  as  a  grant  of  additional  federal  powers. 

Mr.  Medish's  memo  shows  how  easy  it  is  to  make  that  mistake.  The 
correct  constitutional  position  is,  where  Congress  has  an  independent  power 
that  allows  it  to  take  property,  then  and  only  then  does  the  takings  clause  say 
that  the  property  must  be  taken  for  public  use  and  compensation  must  be 
provided.  Yet  nowhere  does  his  memo  identify  what  specific  affirmative 
power  of  Congress  under  which  the  easement  can  be  taken.  Indeed  it 
specifically  says  that  no  such  power  exists. 

Just  Compensation  But  let  us  suppose  that  taking  a  scenic  easement  is 
within  the  power  of  the  federal  government,  must  compensation  be  paid,  and 
to  whom?  Here  Mr.  Medish  reaches  the  startling  conclusion  that  no 
compensation  has  to  be  paid,  and  that  the  federal  government  is  in  effect 
allowed  to  get  something  for  nothing.   His  argument  runs  as  follows: 

Furthermore,  no  substantive  compensation  would  be  required, 
because  in  this  instance,  no  compensation  would  be  "just 
compensation"  under  the  controlling  caselaw.  Where,  as  here,  an 
easement  is  taken  by  eminent  domain  from  a  property  owner's  estate, 
the  owner  is  entitled  to  damages  equal  to  the  difference  in  market 
value  of  the  land  free  of  the  easement  and  the  market  value  as 
burdened  with  the  easement  which  has  been  imposed.  Market  value, 
or  the  diminution  thereof,  is  determined  by  reference  to  the  highest 
potential  use  of  the  condemned  property.  Iri  this  instance,  the  highest 
potential  use  value  of  the  property  encompassed  by  the  proposed  scenic 
easement,  or  the  diminution  of  the  value  of  the  remaining  estate 
would  be  zero. 
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This  is  so  because  the  District  property  owners  currently  have  no 
right  to  exceed  the  building  height  restriction  under  the  1910  Act,  the 
unavoidable  consequence  of  which  is  that  the  condemned  space  is  of 
no  value  to  them.  Affected  property  owners  would  be  unable  to 
demonstrate  a  "reasonable  probability"  that  the  height  restriction 
would  be  modified  or  a  variance  granted  in  the  near  future,  because  the 
status  quo  has  been  maintained  for  over  ninety  [eighty?]  years  by  the 
same  sovereign,  this  Congress.    (Memo  at  16-17  (citations  omitted).) 

Reading  this  argument  through,  my  first  impression  is  that  it  just 
carmot  be  true.  The  scenic  easement  has  great  value  for  the  federal 
government,  why  then  do  we  have  a  huge  gain  that  carries  with  it  no 
correlative  losses?  Surely  if  Congress  first  repealed  the  height  law  and  then 
sought  to  take  the  scenic  easement,  full  compensation  would  be  required  for 
individual  landowners.  Why  should  the  result  differ  because  Congress  now 
deftly  changes  the  order  by  taking  the  easement  before  repealing  the  height 
restrictions?  The  eminent  domain  clause  was  meant  to  provide  a 
fundamental  limitation  on  the  power  of  the  federal  government,  so  it  would 
be  odd  if  its  entire  thrust  could  be  avoided,  as  is  proposed  in  the  memo,  by 
changing  the  sequence  of  its  enactments,  a  petty  stratagem  that  lies  wholly 
within  the  power  of  Congress  to  choose,  (p.  18,  n.  24)  solely  on  prudential 
grounds.  Even  so,  anyone  who  believes  in  limited  government  should  recoil 
at  the  casual  ease  with  which  constitutional  constraints  can  be  avoided. 

This  general  presumption  leads  to  more  specific  objections  to  the  no 
compensation  conclusion.  Its  key  factual  assumption  is  that  no  property 
owners  could  demonstrate  the  "reasonable  probability"  that  the  new  state 
would  relax  its  height  restrictions,  so  that  no  compensation  is  altered. 
Initially,  it  is  always  disturbing  to  resolve  takings  issues  by  an  appeal  to 
burdens  of  proof.  But  in  this  case  that  argument  is  wholly  unpersuasive 
because  statehood  for  the  District  is  a  big  deal.  Because  it  is  a  big  deal,  how  can 
anyone  assume  that  the  past  is  prologue  to  the  future,  or  that  any  inferences 
can  be  drawn  from  past  practice  about  future  prospects  for  change? 

Of  course.  Congress  has  kept  a  very  tight  rein  on  the  District  for  the  past 
ninety  years.  But  it  is  precisely  because  the  reigns  have  been  transferred  to  a 
new  driver  that  all  bets  are  off  on  the  path  that  the  carriage  will  take.  There  is 
no  connection  between  the  past  practices  under  one  legal  regime  and  future 
behavior  under  another.  The  local  zoning  board  could  change  its  rules  and 
procedures  tomorrow.  Variances  could  come  as  quickly  as  next  spring's 
Cherry  Blossoms.  Without  the  scenic  easement,  the  federal  government 
would  be  unable  to  intervene. 

Indeed  this  risk  is  plain  to  everyone,  including  Mr.  Medish.  The  whole 
reason  for  proposing  the  scenic  easement  is  because  of  the  fear  that  the 
internal  politics  of  New  Columbia  will  be  radically  different  from  the  older 
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politics  of  the  District  under  a  heavy  and  active  Congressional  thumb.  One 
just  has  to  look  at  who  votes  to  recognize  that  the  outcome  of  any  voting 
process  will  not  be  the  same.  To  say  therefore  that  the  prospects  of  individual 
landowners  for  relief  from  the  height  restrictions  are  nil  is,  to  put  it  bluntly, 
absurd.  The  past  80  years  of  the  old  order  are  history,  done  and  forgotten: 
there  is  a  whole  new  game  after  statehood.  If  there  was  ever  a  case  for 
invoking  a  doctrine  of  changed  circumstances,  this  is  it.  No  individual 
owner  intent  on  challenging  the  ordinance  before  a  local  tribunal  would  be 
deterred  by  the  past,  or  rate  his  chance  of  success  at  zero.  Why  then  set  the 
compensation  at  that  level?  Quite  the  opposite,  we  could  expect  a  release  of 
the  pent  up  local  frustrations  from  the  last  80  years  of  Congressional  control. 
Even  if  each  individual  has  to  show  a  "reasonable  probability"  that  he  could 
get  a  variance,  it  is  quite  possible  that  he  could  succeed,  given  that  there  will 
be  a  whole  new  ball  game. 

There  is  yet  another  fallacy  in  this  argument,  that  of  composition.  Mr. 
Medish  treats  the  matter  of  compensation  from  the  vantage  point  of  each 
individual  seeking  recovery,  not  from  the  point  of  view  of  the  reluctant 
government  that  has  to  pay  it.  Where  the  state  takes  only  from  one  person, 
the  point  of  view  does  not  matter:  the  best  that  one  can  do  is  decide  whether 
it  is  more  likely  than  not  that  compensation  should  be  paid.  But  when  there 
are  many  individual  landowners  that  are  at  stake,  the  choice  of  perspective  is 
critical.  The  use  of  the  owner  perspective  systematically  understates  the 
obligation  to  compensate  by  refusing  to  aggregate  claims. 

To  give  the  tort  analogy,  suppose  that  a  power  company  emits  a  toxic 
fume  that  has  a  known  1  in  1000  chance  in  the  next  decade  of  injuring  any 
given  person  in  a  town  of  a  million  people.  Following  the  logic  of  the 
Medish  memo,  the  proper  level  of  payment  by  the  firm  should  be  zero 
because  each  individual  could  not  prove  by  "a  reasonable  probability"  that  he 
would  sustain  the  injury  in  question.  Yet  the  entire  direction  of  modern 
thinking  in  tort  law  is  that  something  is  very  wrong  when  the  expected 
outcome  is  1000  injuries  .  A  system  of  optimal  deterrence  therefore  requires 
either  that  "probabilistic  compensation"  be  made  to  every  citizen,  or  that  a 
fine  equal  to  the  cost  of  the  injuries  be  imposed  on  the  firm. 

The  same  problem  of  aggregation  arises  here.  Even  if  no  individual 
could  show  a  reasonable  probability  that  the  change  would  take  place  (say,  p  > 
0.50),  surely  the  probability  that  many  persons  in  the  group  could  succeed 
obtaining  the  requested  variances  is  well  over  that  fifty  percent  mark,  and 
well  over  any  reasonable  probability  that  is  required.  This  is  as  it  should  be. 
The  point  of  the  compensation  clause  is  to  limit  the  power  of  government,  so 
the  federal  government  should  on  the  tort  analogy  pay  either  probabilistic 
compensation  to  each  property  owner  or  some  lump  sum  to  all  citizens  of  the 
New  State  to  compensate  them  for  their  collective  losses.  Determining  the 
amount  of  compensation  is  no  easy  feat.  Indeed  that  calculation  may  be 
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complicated  should  the  new  state  might  choose  to  relax  its  zoning  restrictions 
is  to  give  itself  or  its  citizens  greater  levers  to  bargain  v/ith  the  federal 
government  over  compensation  arrangements. 

Let  me  give  one  last  analogy.  Suppose  A  is  boimd  to  B  by  contract  to  do 
X.  Now  C  wants  A  to  do  X.  One  question  is  whether  C  should  pay  A  to 
perform,  when  A  is  already  bound,  and  likely  to  do  it  anyway.  The  answer  is 
that  C  might  be  well-advised  to  do  so.  Under  the  current  legal  position,  A 
could  negotiate  a  release  or  modification  with  B,  so  that  when  the  dust  settles 
C  will  not  get  his  intended  performance.  Or  A  may  simply  breach,  and  if  so  A 
will  pay  damages  to  B  but  not  to  C.  The  prospect  of  higher  damages  could 
induce  a  higher  probability  of  performance  by  A.  So  the  second  bond  on  A 
does  constrain  his  behavior  even  though  he  is  already  bound.  C's  business 
judgment  is  to  decide  whether  the  gain  from  additional  security  is  worth  the 
cost  to  procure  it. 

Hence,  when  it  was  suggested  in  classical  contract  law  that  since  A  was 
already  bound,  there  was  no  "consideration"  moving  from  A  to  C  that  to 
support  A's  action  for  payment  against  C,  the  suggestion  was  rightly  brushed 
aside.  The  very  fact  that  A  had  less  freedom  over  his  future  course  of  conduct 
was  a  detriment  that  furnished  consideration  to  support  A's  action  against  C 
for  payment.  And  if  A  could  not  sue  to  collect  the  fee  that  was  promised, 
then  in  the  long  term  everyone  loses  because  A-C  contracts  become 
unenforceable  even  though  they  work  to  mutual  gain. 

This  scenic  easement  involves  an  analogous  problem  of  double 
bonding.  Individual  landowners  may  be  bound  by  existing  height 
regulations.  But  so  long  as  these  could  change,  then  they  (like  me  in  the 
contract  case)  suffer  a  detriment  from  the  creation  of  a  federal  easement  that 
limits  their  power  to  request  the  removal  of  local  restrictions.  That  loss  of 
power  falls  on  all  citizens  of  the  new  state.  Where  the  burden  is  imposed, 
then  compensation  should  follow.  Only  if  the  old  police  power  restrictions 
were  certain  to  remain  in  place,  would  the  no  compensation  solution  correct. 
Yet  that  is  the  one  case  in  which  the  federal  government  would  not  care  to 
acquire  the  easement  in  the  first  place.  The  zero  compensation  solution  is 
wholly  unsound  in  principle,  and  I  do  not  think  that  it  would  be  adopted 
should  the  matter  come  to  court,  as  the  arguments  the  other  way  are  just  too 
powerful. 

I  hope  that  this  letter,  which  has  run  on  too  long,  is  of  some  assistance 
to  you  and  to  the  Committee. 


Sincerely  yours, 
Richard  A.  Epstein 
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The  Chairman.  If  there  are  no  other  comments,  the  question  oc- 
curs on  the  amendment  of  the  gentleman  from  California.  All  those 
in  favor  will  signify  by  saying  aye. 

[Chorus  of  ayes.] 

The  Chairman,  Those  opposed  signify  by  saying  no. 

[Chorus  of  noes.] 

The  Chairman.  In  the  opinion  of  the  Chair,  the  noes  have  it.  The 
noes  have  it,  and  the  amendment  is  not  agreed  to. 

Mr.  Ballenger,  you  are  recognized. 

Mr.  Ballenger.  Thank  you,  Mr.  Chairman. 

My  amendment  is  intended 

The  Chairman.  Your  amendment,  which  I  have  here  marked 
number  two,  on  page  37,  is  the  one  you  intend  to  offer  at  this  point 
or  page  35 — which? 

Mr.  Ballenger.  Page  35. 

The  Chairman.  Page  35.  The  clerk  will  distribute  that  amend- 
ment to  the  members,  and  the  gentleman  is  recognized  in  support 
of  his  amendment. 

[The  amendment  follows:] 
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Amendment  To  The  Committee  Print  of  H.R. 

51 

Offered  By    mr.  ballenger  #i 

Pngo  ;.'.  line  11,  strike  ■fhirTooTi'  and  iiisciT.  "'.^ev- 
ent^en". 

I'ago  1.'),  strikw  lines  13  juid  IH,  und  insert  the  fol- 
lowinju-  i.mri  iixIe.siaiiHte  the  subsequent  p;ir;iaTnp]i.s  as 
.i])propvKiir  1: 

1  {.■>)  2  rm'inbers  nppointi.'d  by  the  .Minority 

2  Loador  of  tlie  iluuse  of  Rcprospntatives. 

3  (4)  2  members  ;i,ppoinr.e<l  by  the  Prosident 

4  Pro  Teinpovo  ol;"  the  Senate. 

5  (5)  2  incrMl)t^is  appointed  by  the  IMinorit}- 

6  Leader  or'  tl\e  Senate. 
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Mr.  Ballenger.  Mr.  Chairman,  my  amendment  is  intended  to 
ensure  that  the  Statehood  Transition  Commission  is  bipartisan  in 
composition.  The  amendment  does  three  things. 

First,  it  increases  the  number  of  the  people  who  will  sit  on  the 
Transition  Commission  from  13  to  17. 

Second,  it  provides  that  the  four  new  members  will  be  selected 
by  the  minority  leaders  of  the  House  and  Senate,  and  as  currently 
written  the  Statehood  Transition  Commission  will  have  no  Repub- 
lican membership.  This  amendment  will  balance  the  scales. 

Finally,  my  amendment  corrects  a  mistake.  H.R.  51,  as  written, 
provides  for  the  president  of  the  Senate  to  be  among  those  who  ap- 
point members  to  the  commission.  With  the  administration  already 
represented  by  the  President,  the  language  should  read,  "The  presi- 
dent pro  tempore  of  the  Senate." 

Mr.  Chairman,  while  I  have  doubts  about  the  role  of  the  comrnis- 
sion,  it  should  at  least  provide  for  representation  of  both  parties, 
and  I  hope  my  colleagues  will  join  me  in  support  of  this  amend- 
ment. 

The  Chairman.  Ms.  Norton. 

Ms.  Norton.  Actually,  Mr.  Chairman,  I  don't  have  a  great  deal 
of  objection  to  this  amendment. 

You  know,  my  major  concern  was  that  I  could  find  so  few  mem- 
bers of  the  minority  party  that  favored  statehood  that,  when  I 
looked  at  their  desire  to  be  on  a  transition  commission,  it  was  hard 
for  me  to  shove  to  the  very  back  of  my  brain  the  notion  that  there 
was  almost  a  party-line  opposition  in  the  first  place. 

Mr.  Ballenger.  Would  the  lady  yield? 

Ms.  Norton.  Yes,  sir. 

Mr.  Ballenger.  My  daughter,  who  lived  here  in  Washington  for 
several  years,  was  the  executive  secretary  of  the  Republican  Party 
of  the  District  of  Columbia,  and  even  she  admitted  there  were  not 
large  numbers  here,  but  the^y  do  represent  a  fairly  large  group  of 
people  in  the  Congress  itself  which  this  bill  is  going  to  have  to  go 
through,  and  there  is  no  use  just  picking  a  fight  with  us  before  we 
even  start. 

Ms.  Norton.  Yes.  My  concern  was  not  that.  If  the  only  point  is 
representation,  I  would  have  no  concern.  My  concern  would  only  be 
that  once  we  got  to  the  transition  period,  I  would  hope  that  every- 
body would  help  transition  us  to  the  new  State. 

As  a  matter  of  fact,  Mr.  Ballenger,  I  don't  have  objections  to  this 
amendment. 

The  Chairman.  If  there  is  no  objection  to  the  amendment,  the 
Chair  would  ask  unanimous  consent  that  the  amendment  would  be 
agreed  to,  and,  without  objection,  the  amendment  is  agreed  to. 

Mr.  Ballenger  is  recognized  for  the  second  of  his  amendments 
which  the  clerk  will  distribute  and  Mr.  Ballenger  will  describe. 
[The  amendment  follows:] 
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Amendment  To  The  Committee  Print  of  H JEL 

51 
Offered  By  mr.  ballenger  #2 

Page  -^fT,  ufter  line  13,  in^sert  the  followiii^  new  sec- 
tion (and  amend  the  liable  ot  contents  iutcordingiy): 

1  SEC.  304.  EFFECTIVE  DATE. 

2  Tills  Act  sliall  Uike  effect  upon  the  later  of — 

3  (1)  tile  latilicatioTi  of  an  Jirticle  of  Mmendnieut 

4  r.n  the  Constitution  of  the  United  States  lepeaiinir 

5  the  twenty-third  article  of  .amendment  to  the  (Jou- 

6  stitution  of  tiie  United  States  pursii;mt  to  tiie  ud- 

7  rni5>.sion   of  the   State   of  New   Columbia   into   the 

8  Union;  ujid 

9  (2)  the  passiige  of  a  rnsolution  by  rhft  StMn  of 

10  Marj'iand  oppro'V'ing  the  use  of  the  territoiy  ceded  by 

1 1  the  Stxitc  of  Maryland  to  the  United  States  for  inn'- 

12  pos«:s  of  otjcabHsliin^j  the  permanent  seat  of  tho  Gov- 

13  enuncTit  of  the  United  States  for  other  purposes. 

« 

Fa^-e  ^T),  beginning-  on  line  4,  .sirikc  ''date  of  onnx^t- 
mcnt  of  tliis  Act,  the  President  of  the  Ututod  Slates  shall 
(•(.Ttiry  such  enactment'  ;.i.n(J  irisctt.  ■''=-ffec1.ive  date  of  tliis 
Act,  tbe  K'rcsul.'nt  shn.U  eeiTify  tliat  this  xVct  has  taken 
effect'. 
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Mr.  Ballenger.  Thank  you,  Mr.  Chairman. 

H.R.  51  creates  a  serious  problem  under  article  4  of  the  Constitu- 
tion and  the  23d  amendment  of  the  Constitution.  My  amendment 
would  avoid  those  problems. 

Article  4,  section  3,  of  the  Constitution  states  that  no  new  State 
shall  be  formed  or  erected  within  the  jurisdiction  of  any  other  State 
without  the  consent  of  the  legislatures  of  the  States  concerned. 

The  territory  of  the  District  of  Columbia  was  ceded  to  the  United 
States  by  the  State  of  Maryland  for  the  express  purpose  of  serving 
as  the  Nation's  Capital.  The  Maryland  legislature  has  never  ap- 
proved the  formation  of  a  new  State  from  its  territory. 

A  substantial  question  exists  whether  statehood  may  be  granted 
to  the  District  of  Columbia  without  the  prior  consent  of  Maryland. 
This  committee  had  heard  repeated  testimony  in  previous  years 
from  both  the  Justice  Department  and  leading  constitutional  law- 
yers and  scholars  that  the  consent  of  Maryland  may  be  constitu- 
tionally required  before  the  District  may  be  admitted  to  the  Union 
of  the  States. 

Further,  the  committee  also  heard  repeated  testimonies  from 
leading  scholars  that  granting  statehood  to  the  District  before  re- 
pealing the  23d  amendment  creates  serious  problems. 

The  23d  amendment  states  that  the  District,  constituting  seat  of 
Government  of  the  United  States,  shall  appoint,  in  such  manner  as 
Congress  may  direct,  a  number  of  electors  of  President  and  Vice 
President  equal  to  the  whole  numbers  of  Senators  and  Representa- 
tives in  Congress  to  which  the  District  would  be  entitled  if  it  were 
a  State. 

By  the  express  terms  of  that  amendment  after  DC  Statehood,  the 
First  Family  and  a  handful  of  other  residents  at  the  National  Cap- 
ital Service  Area  would  receive  three  votes  in  the  Electoral  College, 
and  such  a  result  is  patently  absurd. 

H.R.  51  attempts  to  avoid  that  result  by  repealing  the  legislation 
that  implements  the  mandates  of  the  23d  amendment.  That  pro- 
posed solution,  however,  raises  as  many  problems  as  it  purports  to 
solve. 

I  believe  it  sets  a  dangerous  precedent  for  Congress  to  attempt 
to  suspend  the  operation  of  the  23d  amendment  or  any  other  con- 
stitutional provision. 

Prof.  Laurence  Tribe  notes  in  his  treatise  on  constitutional  law 
that  congressional  authority  to  implement  the  23d  amendment  is 
similar  to  congressional  power  to  implement  or  enforce  the  13th 
amendment  right  to  be  free  from  slavery,  the  14th  amendment 
rights  to  due  process  and  equal  protection  of  the  law,  and  the  15th 
and  19th  amendment  rights  to  not  be  deprived  of  the  right  to  vote 
on  account  of  race  or  sex. 

I  do  not  believe  that  those  grants  of  congressional  power  to  im- 
plement or  enforce  constitutional  guarantees  includes  a  power  to 
suspend  or  destroy  those  guarantees,  yet  that  is  precisely  what 
H.R.  51  would  do  with  respect  to  the  right  to  participate  in  Presi- 
dential elections  guaranteed  to  the  voters  of  the  District  in  the  23d 
amendment,  and  at  the  very  least,  Mr.  Chairman,  these  are  very 
substantial  constitutional  questions  that  have  never  been  before 
the  Supreme  Court. 
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None  of  us  can  be  sure  that  Maryland's  consent  is  not  required. 
None  of  us  can  be  sure  that  the  courts  would  uphold  an  attempt 
by  statute  to  deprive  the  DC  voters  of  their  rights  under  the  23d 
amendment,  and  none  of  us  can  be  certain  that  the  residents  of  the 
newly  minted  Washington,  DC,  would  not  be  entitled  to  cast  three 
electoral  votes  in  future  Presidential  elections. 

Mr.  Chairman,  my  amendment  is  intended  to  eliminate  any 
doubt  by  delaying  the  effective  date  of  this  bill  until  the  23d 
amendment  has  been  repealed  and  the  consent  of  Maryland  has 
been  obtained. 

I  urge  my  colleagues  to  eliminate  these  substantial  constitutional 
hurdles  to  statehood  by  adopting  my  amendment. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Mr.  Bliley. 

Mr.  Bliley.  Thank  you,  Mr.  Chairman. 

I  support  the  gentleman's  amendment.  I  think  he  makes  eminent 
sense. 

I  would  also  like  to  quote  Professor  Adam  Curlin,  Howard  Uni- 
versity Law  School,  who  testified  on  the  constitutional  implications 
of  H.R.  51  before  the  subcommittee  and  referred  to  the  result  of  ad- 
mitting New  Columbia  into  the  Union  without  having  repealed  the 
23d  amendment,  and  I  quote.  He  called  it  constitutionally  unac- 
ceptable. 

My  colleague's  amendment  does  what  noted  constitutional  schol- 
ars and  common  sense  suggest  is  the  only  prudent  way  to  resolve 
this  particular  constitutional  impediment.  It  repeals  the  23d 
amendment  before  New  Columbia  would  be  admitted. 

Mr.  Chairman,  no  matter  how  much  one  may  want  statehood  or 
how  badly  one  thinks  this  issue  is  indeed  a  moral  imperative,  the 
Constitution  must  take  precedence.  Again,  Professor  Curlin  said  it 
best  when  he  noted  that,  "Even  the  most  noble  of  ends  CEinnot  jus- 
tify the  means  when  the  means  include  eviscerating  the  Constitu- 
tion and  the  constitutional  process." 

The  Chairman.  Ms.  Norton. 

Ms.  Norton.  Mr.  Chairman,  never  has  so  much  been  devoted  to 
so  little.  I  ask  that  the  record  of  the  hearings  which  exhaustively 
clarify  this  point  be  the  response  here  without  further  burdens  on 
the  time  of  the  committee. 

The  Chairman.  Without  objection. 

Would  anyone  else  like  to  be  heard  on  the  amendment?  If  not, 
the  question  occurs  on  the  amendment  by  the  gentleman  from 
North  Carolina.  All  those  in  favor  will  signify  by  saying  aye. 

[Chorus  of  ayes.] 

The  Chairman.  Those  opposed  will  signify  by  saying  no. 

[Chorus  of  noes.] 

The  Chairman.  In  the  opinion  of  the  Chair,  the  noes  have  it,  and 
the  amendment  is  not  agreed  to. 

Are  there  other  amendments? 

Mr.  Bliley.  Mr.  Chairman. 

The  Chairman.  Mr.  Bliley. 

Mr,  Bliley,  I  move  to  strike  the  requisite  number  of  words. 

The  Chairman.  The  gentleman  is  recognized. 

Mr.  Bliley.  Mr,  Chairman,  one  way  or  another  today  will  end 
this  committee's  work  on  statehood  at  least  for  a  number  of  years. 
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I  would  just  like  to  conclude  10  years  of  committee  work  on  state- 
hood with  a  few  brief  remarks. 

First,  allow  me  to  compliment  the  present  and  former  Delegates 
from  the  District  of  Columbia,  Eleanor  Holmes  Norton  and  Walter 
Fauntroy.  I  have  admired  the  eloquence  with  which  they  have  ad- 
vocated their  cause. 

On  several  occasions  over  the  years  I  have  used  quotes  from  Rob- 
ert Kennedy  and  James  Madison  to  explain  the  impediments  to 
statehood  without  a  constitutional  amendment.  But  I  have  heard 
statehood  advocates  dismiss  these  objections  so  casually  and  reduce 
parts  of  the  Constitution  to  the  point  that  they  have  no  meaning 
that  I  thought  a  quote  from  Thomas  Paine  about  what  a  constitu- 
tion is  may  De  most  appropriate  today. 

Two  hundred  and  two  years  ago,  Paine  wrote  a  pamphlet  he 
called  "The  Rights  Of  Msm."  In  defining  the  principles  of  freedom, 
he  described  a  constitution  as,  "a  thing  antecedent  to  a  govern- 
ment, and  a  government  is  only  the  creation  of  a  constitution.  The 
constitution  of  a  country  is  not  the  act  of  its  government  but  of  the 
people  constituting  a  government." 

H.R.  51  has  been  praised  as  a  great  exercise  in  democracy,  but 
it  is  a  blow  to  democracy.  The  rights  of  250  million  Americans  to 
participate  in  the  process  of  amending  their  Constitution  is  being 
denied.  Congress  is  usurping  power  it  does  not  have.  The  power  to 
change  the  status  of  the  Nation's  Capital  is  reserved  to  the  people 
in  their  right  to  amend  their  Constitution. 

The  blow  to  democracy  is  felt  in  the  District  as  well.  Prior  to  the 
introduction  of  statehood  legislation,  the  citizens  drafted  and  rati- 
fied their  own  constitution  to  live  under  as  citizens  of  the  new 
State.  But  the  right  to  determine  their  own  constitution  has  been 
taken  away  from  them  under  H.R.  51. 

On  October  13,  in  a  lengthy  statement  on  the  House  floor,  the 
Delegate  fi-om  the  District  of  Columbia  responded  to  public  state- 
ments by  the  Washington  Post  that  the  New  Columbia  would  not 
be  economically  independent.  Despite  her  eloquent  challenge  to 
that  conclusion,  the  city's  budget  crisis  and  the  continuing  decline 
in  population  speak  louder  than  her  words. 

In  her  October  13  Special  Order,  the  Delegate  from  the  District 
also  stated  that,  "Half  of  us  would  drop  off  the  statehood  band- 
wagon" if  New  Columbia  could  exceed  the  current  building  height 
limitation. 

The  District  Delegate  claims  to  have  resolved  this  problem  by 
having  the  Federal  Government  take  a  property  interest  in  every 
parcel  of  land  in  New  Columbia  the  day  before  its  admission.  The 
Delegate  further  claims  this  taking  can  be  done  at  no  cost  because 
such  property  is  essentially  worthless.  I  have  grave  doubts  that  a 
court  would  find  that  such  property  had  no  value  since  there  is  no 
hold  harmless  provision  in  this  legislation.  The  United  States  could 
be  on  the  hook  for  millions,  if  not  billions,  of  dollars  for  compensa- 
tion to  New  Columbia's  property  owners. 

Even  more  importantly,  I  believe  that  the  scenic  easement 
amounts  to  no  less  than  an  unconstitutional  condition  on  the  ad- 
mission of  New  Columbia  and  that  it  would  be  removed  from  law 
by  the  courts.  Ultimately,  there  would  be  no  restrictions  on  build- 
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ing  heights  and  there  would  be  no  legal  method  whereby  Congress 
could  impose  one. 

On  the  question  of  taxpayer  subsidy  to  New  Columbia,  the  legis- 
lation continues  to  exist  on  special  treatment.  This  bill  authorizes 
a  wholly  new  and  unique  payment  in  lieu  of  taxes  to  New  Colum- 
bia. Not  only  does  the  new  PILOT  pay  New  Columbia  for  Federal 
land  not  even  in  the  State,  but  it  does  so  to  the  exclusion  of  any 
other  State,  including  Virginia  and  Maryland  which  are  just  as 
nearby  Washington,  DC,  as  New  Columbia. 

The  District  Delegate  says  that  the  Federal  payment  has  been 
abohshed.  That  is  not  true.  It  has  simply  changed  its  name.  A  sep- 
arate and  special  payment  to  New  Columbia  is  provided  for  in  this 
bill.  I  must  continue  to  object  to  such  special  treatment  for  New 
Columbia. 

The  District  Delegate  stated  on  October  13  that  she  would  with- 
draw statehood  legislation  if  she  were  convinced  that  New  Colum- 
bia would  not  be  economically  viable.  I  strongly  believe  that  New 
Columbia  could  not  support  all  of  the  services  required  of  a  State 
government,  including  a  corrections  svstem  within  its  territory.  But 
you  do  not  have  to  take  my  word  for  that.  In  the  September  3, 
1993,  editorial  of  the  Washington  Post,  the  largest  private  em- 
ployer in  the  District  of  Columbia  stated,  "Independence  in  the 
sense  of  having  resources  large  enough  to  stand  alone  without  spe- 
cial Federal  support  isn't  realistic." 

The  infirmities  of  this  bill  are  legend.  The  attempted  solutions 
are  nonexistent  or  worse  than  the  problems  they  purport  to  resolve. 
I  am  glad  that  the  bill's  sponsor  has  admitted  some  of  the  problems 
with  the  legislation  which  the  minority  has  pointed  out  for  years. 
But  I  must  point  out,  much  hard  work  remains  to  be  done  before 
the  fatal  flaws  are  properly  and  legally  dealt  with. 

Mr.  Chairman,  I  oppose  this  legislation  for  its  unconstitutional 
method  of  admitting  part  of  the  Nation's  Capital  as  a  State  and  for 
its  failure  to  create  a  State  of  equal  structure,  stature,  and  sov- 
ereignty with  the  other  States.  The  work  necessary  to  adequately 
disentangle  New  Columbia  from  the  Federal  Government  and  vice 
versa  is  the  proper  role  of  this  committee.  Even  after  10  years  of 
committee  consideration,  that  work  has  not  been  done. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  I  thank  the  gentleman,  and  if  there  are  no  other 
amendments,  the  question  occurs  on  the  reporting  of  the  bill,  H.R. 
51,  as  amended.  All  those  in  favor  would  say  aye. 

[Chorus  of  ayes.] 

The  Chairman.  Those  opposed  would  say  no. 

[Chorus  of  noes.] 

The  Chairman.  The  ayes  have  it. 

Mr.  Bulky.  Mr.  Chairman,  we  had  better  have  a  rollcall  on  that. 

The  Chairman.  A  rollcall  is  requested.  The  clerk  will  call  the 
roll. 

The  Clerk.  Mr.  Dellums? 

The  Chairman.  Mr.  Dellums  votes  aye  by  proxy. 

The  Clerk.  Mr.  Wheat? 

The  Chairman.  Mr.  Wheat  votes  aye  by  proxy. 

The  Clerk.  Mr.  McDermott? 

The  Chairman.  Mr.  McDermott  votes  aye  by  proxy. 
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The  Clerk.  Ms.  Norton? 

Ms.  Norton.  Aye. 

The  Clerk.  Mr.  Lewis? 

Mr.  Lewis.  Aye. 

The  Clerk.  Mr.  Jefferson? 

The  Chairman.  Mr.  Jefferson  votes  aye  by  proxy. 

The  Clerk.  Mr.  BHley? 

Mr.  Bliley.  No. 

The  Clerk.  Mr.  Rohrabacher? 

Mr.  Rohrabacher.  No. 

The  Clerk.  Mr.  Saxton? 

Mr.  Saxton.  No. 

The  Clerk.  Mr.  Ballenger? 

Mr.  Ballenger.  No. 

The  Clerk.  Mr.  Stark? 

The  Chairman.  The  Chair  votes  aye. 

The  clerk  will  report  the  vote. 

The  Clerk.  Mr.  Chairman,  on  this  vote,  there  are  seven  ayes 
and  four  noes. 

The  Chairman.  Accordingly,  the  bill  will  be  reported  favorably. 

Without  objection,  the  record  will  remain  open  for  5  legislative 
days.  All  members  have  permission  to  revise  and  extend  their  re- 
marks, to  enter  extraneous  material  in  the  record.  I  would  like  to 
ask  unanimous  consent  that  in  preparing  the  reported  bill  the  clerk 
be  permitted  to  report  the  bill  as  an  amendment  in  the  nature  of 
a  substitute  to  reflect  all  amendments  adopted  by  the  subcommit- 
tee and  the  full  committee. 

I  ask  unanimous  consent  that  the  staff  be  prepared  to  make  tech- 
nical and  conforming  changes  to  reflect  the  amendments  adopted 
by  the  committee.  Without  objection,  it  is  so  ordered. 

Under  the  House  rules,  the  members  will  have  3  calendar  days, 
excluding  Saturdays,  Sundays,  and  legal  holidays — that  would  be 
a  close  of  business  next  Monday — in  which  to  file  in  the  committee 
office  supplemental  minority  or  additional  views  in  writing,  and  at 
the  conclusion  of  which  it  will  be  Chair's  intention  to  file  the  re- 
port. 

Mr.  Bliley? 

Mr,  Bliley.  Reserving  the  right  to  object,  Mr,  Chairman — and  I 
don't  wish  to  object — I  just  would  like,  in  the  case  of  the  technical 
corrections,  that  the  minority  would  have  a  chance  to  read  them 
before  they  become  final. 

The  Chairman.  It  should  be  made  clear,  if  the  Chair  has  not, 
that  no  technical  corrections  to  any  bill  or  any  record  in  this  com- 
mittee should  be  made  without  the  concurrence  of  both  the  major- 
ity and  the  minority  staff. 

Mr.  Bliley.  I  remove  my  reservation.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Without  objection. 

The  Chair  intends  to  ask  to  go  to  the  Rules  Committee,  and  I 
will  file  the  committee  report  after  next  Monday,  and  ask  the  Rules 
Committee  for  a  closed  rule  with  3  hours  of  debate,  and  to  that  end 
I  would  ask  Ms.  Norton  if  she  would  care  to  make  a  motion  direct- 
ing the  Chair. 
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Ms.  Norton.  So  moved,  Mr.  Chairman. 

The  Chairman.  Is  there  discussion? 

Mr.  Bliley.  Mr.  Chairman. 

The  Chairman.  Mr.  Bliley. 

Mr.  Bliley.  I  support  that,  but  I  must  point  out  that  my  leader- 
ship does  not,  so  I  suspect  that  we  had  better  be  prepared  to  argue 
the  point  at  Rules. 

The  Chairman.  The  Chair  understamds  and  appreciates  the  gen- 
tleman from  Virginia's  support. 

All  those  in  favor  of  that  motion  would  please  signify  by  saying 
aye. 

[Chorus  of  ayes.] 

The  Chairman.  Those  opposed,  no. 

Let  the  Chair  note  that  motion  was  agreed  to  by  the  committee 
without  objection. 

Mr.  Ballenger.  Mr.  Chairman,  I  request  a  rollcall. 

The  Chairman.  I  am  sorry. 

Could  the  Chair  ask  for  a  rollcall  vote?  The  clerk  will  call  the 
roll. 

The  Clerk.  Mr.  Dellums? 

The  Chairman.  Mr.  Dellums  votes  aye  by  proxy. 

The  Clerk.  Mr.  Wheat? 

The  Chairman.  Aye  by  proxy. 

The  Clerk.  Mr.  McDermott? 

The  Chairman.  Aye  by  proxy. 

The  Clerk.  Ms.  Norton? 

Ms.  Norton.  Aye. 

The  Clerk.  Mr.  Lewis? 

Mr.  Lewis.  Aye. 

The  Clerk.  Mr.  Jefferson? 

The  Chairman.  Aye  by  proxy. 

The  Clerk.  Mr.  Bliley? 

Mr.  Bliley.  Aye. 

The  Clerk.  Mr.  Rohrabacher? 

Mr.  Rohrabacher.  No. 

The  Clerk.  Mr.  Saxton? 

Mr.  Saxton.  No. 

The  Clerk.  Mr.  Ballenger? 

Mr.  Ballenger.  No. 

The  Clerk.  Mr.  Stark? 

The  Chairman.  The  Chair  votes  aye. 

I  hope  that  the  Rules  Committee  will  give  us  expeditious  action, 
and  it  is  the  Chair's  intention,  again  I  believe  with  the  concurrence 
of  the  distinguished  ranking  member,  to  see  if  we  can  have  this 
issue  to  the  floor  before  the  Thanksgiving  recess,  and  I  wanted  to 
just  take  a  moment  to  thank  all  of  the  people  who  have  been  so 
considerate  and  courteous  to  the  Chair,  take  a  moment  to  thank 
the  staff,  both  the  minority  and  the  majority  staff,  and  the  individ- 
ual staffs  of  the  members  who  have  been  so  cooperative. 

I  know  that  we  all  have  our  committee  assignments,  and  in  this 
end  of  the  session  busy  time,  the  Chair  deeply  appreciates  the  con- 
sideration of  the  members  and  the  staff,  and  it  has  been  a  joy  in 
this  issue  to  work  with  all  of  you. 
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The  Chair  does  intend  to  see  that  we  get  vigorous  debate  and 
bring  all  the  Members'  attention  to  this  debate,  and  it  will  be,  in- 
deed, a  historic  vote.  I  look  forward  to  working  with  you  on  it. 

If  there  is  no  further  business  before  the  committee,  it  stands  ad- 
journed. 

[Whereupon,  at  3:15  p.m.,  the  committee  was  adjourned.] 
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